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BARRISTERS ELECTIONS & HOLIDAY PARTY
On December 9, the Barristers gathered for their annual party and elections 
at the Firefly, the outdoor patio of the Hilton Downtown Knoxville.
Join us in congratulating the Barristers’ newly-elected Officers:
Amanda Tonkin, President
Meagan Collver, Vice President
Zack Walden, Secretary/Treasurer
Matt Knable and Chuck Sharrett, Members-at-Large

It was also announced that Mitchell Panter and Matt Knable, Co-
Chairs of the Volunteer Breakfast Committee, were presented with the 
Barristers’ Presidents’ Award for 2020.

ETHICS BOWL XIV

Photo OpsPhoto Ops
There was fierce competition for the Ethics Bowl trophy this year on 
Friday, December 4. The four teams competing for the trophy in the Friday 
Night Law School Rivalry included: Team #1 Ivy League & Vanderbilt: 
Joe Christian, Stewart Harris, and James Stovall; Team #2 Out-of-State 
Schools: Jerry Becker, Caitlin Elledge, and Broderick Young; Team #3 LMU 
Duncan School of Law: Oscar Butler, Kevin Newton, and Jordan Newport; 
Team#4 UT College of Law: Wade Davies, Leah McClanahan, and Hon. 
Debbie Stevens. Different teams took the lead during the competition 
but in the end, The UT College of Law team won. The questions were 
challenging, and the competition was fierce. Special thanks to U.T. College 
of Law Professors Alex Long and Paula Schaefer for serving as program 
hosts and Matthew Lyon for serving as the Ask a Dean Lifeline. Ethics 
Panel Participants included Chancellor John Weaver and Hon. Mary Beth 
Leibowitz.
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S E C T I O N  N OT I C E S  &  E V E N T  C A L E N DA R

Section Notices
There is no additional charge for membership in any section, but in order to participate, your 
membership in the KBA must be current. To have your name added to the section list, please contact 
the KBA office at 522-6522.
Alternative Dispute Resolution Section
The ADR Section plans regular CLE throughout the year. If you have a program topic or speaker 
suggestions, please contact the ADR Section Chair Betsy Meadows (540-8777) or Daryl Fansler 
(546-8030).
Bankruptcy Law Section
The Bankruptcy Section plans regular CLE programs and Pro Bono Debt Relief Clinics
throughout the year. The next Pro Bono Debt Relief Clinic will be held virtually on March 13
and volunteer registration is available at www.knoxbar.org. If you have a program
topic or speaker suggestions, please contact the Bankruptcy Section Chairs Tom Dickenson (292-
2307) or Greg Logue (215-1000).
Corporate Counsel
The Corporate Counsel Section provides attorneys employed by a corporation or who limit their 
practice to direct representation of corporations with an opportunity to meet regularly and exchange 
ideas on issues of common concern. If you would like to know how you can get involved or have 
suggestions for CLE topics, please contact Section Chairs Marcia Kilby (362-1391) and David 
Headrick (599-0148).
Criminal Justice
The KBA Criminal Justice Section represents all attorneys and judges who participate in the 
criminal justice system in Knox County. If you would like to know how you can get involved or have 
suggestions for CLE topics, please contact Section Chairs Joshua Hedrick (524-8106) and Sarah 
Keith (215-2515).
Employment Law
The Employment Law Section is intended for management and plaintiffs’ counsel, in addition to 
in-house and government attorneys. If you would like further information on the Employment Law 
Section or have suggestions for upcoming CLE programs, please contact the Employment Law 
Section co-chairs Howard Jackson (546-1000), Tim Roberto (691-2777) or Mark C. Travis  
(252-9123).
Environmental Law
The Environmental Law Section provides a forum for lawyers from a variety of backgrounds, 
including government, corporate in-house, and private firm counsel. If you would like to know how 
you can get involved or have suggestions for CLE topics, please contact Section Chairs Catherine 
Anglin (525-0880) and Jimmy Wright (637-3531).
Family Law Section
The Family Law Section has speakers on family law topics or provides the opportunity to discuss
issues relevant to family law practice. If you would like to know how you can get involved or have 
suggestions for CLE topics, please contact Section Chairs Jo Ann Lehberger (539-3515) or Steve 
Sharp (971-4040).
Government & Public Service Lawyers Section
The Government & Public Service Lawyers Section is open to all lawyers employed by any 
governmental entity, state, federal, or local, including judicial clerks and attorneys with legal 
service agencies. If you would like to know how you can get involved or have suggestions for CLE 
topics, please contact Hon. Suzanne Bauknight (545-4284) or Ron Mills (215-2050).
Juvenile Court & Child Justice Section
The Juvenile Court & Child Justice Section has speakers on juvenile law topics or provides the 
opportunity to discuss issues relevant to juvenile law practice. If you would like to know how you 
can get involved or have suggestions for CLE topics, please contact Section Chairs Mike Stanuszek 
(696-1032) or Justin Pruitt (215-6440).
New Lawyers Section
The New Lawyers Section is for attorneys within their first three years of practice, and any member 
licensed since 2018 will automatically be opted-in to the section. If you would like to get involved 
in planning Section activities, please contact Section Chairs Courtney Walker (292-2307) or Chuck 
Sharrett (637-0203).
Senior Section
The KBA Senior Section generally meets quarterly for lunch. If you have suggestions for speakers, 
please contact  Chair Wayne Kline at (292-2307)
Solo Practitioner & Small Firm Section
The goal of the Solo Practitioner & Small Firm Section is to provide and encourage networking 
opportunities and offer high quality CLE programs featuring topics that will help solo/small 
firm attorneys enhance and improve their practices and assist them with law office management 
challenges. If you have a program topic or speaker suggestions, please contact Section Chairs Tripp 
White (712-0963), Mary Miller (934-4000) or Tim Grandchamp (524-1873).

event calendar

Check the KBA
Events Calendar

at
www.knoxbar.org

for scheduling 
updates.

January
5 Law Office Tech Committee
12 Professionalism Committee
12 Access to Justice Committee
13 Diversity in the Profession Committee
13 Barristers Planning Meeting
14 Judicial Committee
14 Webinar: Effective Oral Argument in a 
Virtual World
20 Board of Governors
26 CLE Committee
27 Bar Leaders Gathering

February
2 Law Office Tech Committee
9 Professionalism Committee
10 Veteran’s Legal Advice Clinic
10 Diversity in the Profession Committee
10 Barristers Planning Meeting
11 Judicial Committee
17 Board of Governors
26 Webinar: Trial Skills
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n
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n
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n

n

n

n

n
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Save the Date:
Virtual Law Practice  

Today Expo
April 7, 8 & 9
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P R E S I D E N T ’ S  M E S S A G E

LOOKING AHEAD

By: Cheryl G. Rice
Egerton, McAfee, Armistead & Davis, P.C.

Happy New Year!  If you are reading this article, then we have 
made it to the New Year and 2020 is behind us.  Well, mostly . . . .   

Unless a miracle has occurred since I penned this article, the 
coronavirus pandemic that started in 2020 is still with us, and we are 
still being advised to practice the five core 
actions to minimize the spread of COVID-19 
(physical distancing, mask-wearing, proper 
handwashing, sanitizing surfaces, and staying 
home when sick).  Hopefully, the worst is 
behind us, and recovery is on its way.

The year 2020 brought many changes to 
our lives--and our profession--which were, 
quite possibly, unlike any ever seen.  In the last 
nine months, the coronavirus pandemic, in 
particular, has resulted in a widespread change 
to the way we all live and work, including in 
the practice of law.  In the early days of the 
pandemic, the Knoxville Bar Association, led 
by President Hanson Tipton and Executive 
Director Marsha Watson and her excellent 
team, leapt into action.  Their work to keep us 
abreast of events, procedures and guidelines 
affecting attorneys, our clients and business 
partners, and the community at large was 
non-stop. We owe them a heartfelt thanks for 
their efforts.

The Knoxville Bar Association’s primary 
purpose is and has always been, to maintain high standards in the 
legal profession and provide legal education for Knoxville attorneys.  
For over 70 years, the KBA has sought to assist its members in many 
ways, including educating members on developments in the law.  But 
the mission of the KBA goes beyond continuing legal education, and 
includes raising awareness among local attorneys of developments 
affecting the business of practicing law, increasing public understanding 
of the legal system, providing aid to local citizens including youth in 
our community, and creating opportunities for lawyers to connect with 
and support one another as professionals and colleagues.  

While a vaccine is here, and the time when we can return mostly 
to life as it was pre-COVID is on the horizon, the global pandemic 
will continue to create significant challenges for the legal profession 
and the judicial system.  And, while some effects of the pandemic, such 
as restrictions on in-person gatherings and mask mandates, will be 
relatively short-lived, many of the adaptations implemented in 2020 are 
likely here to stay.  

In this critical time, the KBA must continue to support our 
members as they adjust to the ongoing changes in how we work, 

and the way the legal system functions.  We need to double down on 
providing education, information, and encouragement to our colleagues 
to advance the profession and the legal system as a whole.  

Just how will the KBA do that in 2021?  The KBA will continue 
its tradition of monthly CLE programs 
where we will keep our members among the 
best educated in the bar.  Those programs 
will address subjects that relate to current 
challenges, including issues specific to 
practicing law in a pandemic environment, 
effective virtual communication, wellness, and 
other relevant topics.  We will continue to 
receive updates from judges on the operations 
of our state and federal courts.  The KBA 
Committee on Diversity in the Profession will 
introduce a series of book discussions, and 
will sponsor  a panel presentation discussing 
racial bias in the judicial system in February. 
The Law Practice Today Expo will return in 
April of 2021, featuring the great national, 
regional, and local presenters we’ve come to 
expect from that annual event. This virtual 
conference will offer flexible participation 
options and new ways to connect with 
vendors. And, the KBA is optimistically 
planning for an in-person celebration of Law 
Day 2021.  I have high hopes of seeing each 

of you in person then, if not before.  In the meantime, we continue 
to work to identify the needs of our diverse membership and explore 
creative ways for members to connect, network, and experience 
fulfillment in the practice of law.  In that vein, I want to remind you 
that the KBA is also here to help our newest lawyers succeed.  I invite 
young lawyers to reach out to me, Marsha Watson or anyone on our 
Board for information on getting involved.  Please encourage the young 
lawyers you know to join the KBA’s New Lawyers Section and the 
Barristers—I can promise they won’t regret it.  

In closing, I extend congratulations and thanks to our newly 
elected officers, our Board, and our Committee and Section chairs for 
their willingness to give back through the KBA.  We look forward to 
doing great work together in service to the association.  If you are new 
to the KBA or have been around for a bit but have not been involved 
in a committee or section of the KBA recently, there is no time like the 
present to get involved!  We need your energy and your talents, and we 
want your ideas and participation in our efforts.  Most importantly, we 
want you to thrive in 2021 and beyond.  Let’s make 2021 a new year 
together--there are far better things ahead.
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The Knoxville Bar Association, through its elected Board of 
Governors, recognizes lawyers who bring special pride to the association 
through its highest award, the Governors’ Award.  That award recognizes 
those attorneys considered by the association to be role models.  Service 
as an attorney and community service are 
considered in determining the recipient.  In 
2020, the Governor’s Award recipient is 
Dwight E. Tarwater.

What an interesting and spectacular 
career Dwight is having.  He served as 
law clerk to Court of Appeals’ Judge 
Houston Goddard after graduating from 
the University of Tennessee Law School in 
1980.  In 1987, he and Don Paine founded 
the firm of Paine, Tarwater and Bickers (yes, 
that Don Paine, a mentor to all Tennessee 
attorneys).  Dwight’s practice has primarily 
been that of major and complex litigation.  
He was retained as national counsel by a 
company who had manufactured asbestos-
containing products and has represented 
other Fortune 500 companies in product 
liability, pharmaceutical and commercial 
cases.  While some of us as Knoxville 
attorneys might be able to count several 
counties in the state in which we have tried cases, Dwight has tried cases 
in 20 states . . . as lead counsel!  He has handled cases in states from 
California to Pennsylvania.  On appeal, he has represented clients in the 
United States Courts of Appeal in the Fourth, Sixth, Tenth, and Eleventh 
Circuits.  Further, he has represented clients before the Tennessee Court 
of Appeals and Tennessee Supreme Court.  

Since 2002, he has been listed in Best Lawyers in America and was 
selected five times as Lawyer of the Year for the Knoxville area.

In 2006, he was invited and became a Fellow in the American 
College of Trial Attorneys.

It’s the smile!  Dwight always smiles.  He turns on the smile, and 
those with or near him light up . . . especially jurors.

He has served the Knoxville Bar Association as President of the 
Barristers, President of the Knoxville Bar Association, and as East 
Tennessee Governor of the Tennessee Bar Association.  He has served 
the bar associations in many other capacities and has been an invited 

guest lecturer at the University of Tennessee College of Law and asked to 
speak at various meetings of professional colleagues.

 
Dwight is compassionate and caring.  For many years, he served 

as a Sunday School teacher for young 
people at his church.  He and his firm have 
devoted a great number of hours to pro 
bono representation of indigent persons and 
Dwight served on the Board of Directors 
for the Knoxville Legal Aid Society, 
Volunteer Legal Assistance Program, 
and Pro Bono Project.  His firm has been 
honored with the Pro Bono Law Firm of 
the Year Award repeatedly.

Dwight has served not only the East 
Tennessee community, but the entire state.  
In 2014, he was asked by Governor Bill 
Haslam to come to Nashville as General 
Counsel to the Governor.  He answered 
that call and served through the Governor’s 
term, returning to his firm in 2019.  His 
position in the Governor’s office called for 
his talents as to legal, financial, political 
and governmental issues.  He served as a 
member of the Governor’s Cabinet.  He 

oversaw a team that reviewed pending legislation and other policies and 
coordinated the Governor’s judicial appointment process.  He served as 
Chief Ethics and Compliance Officer for the Executive Branch and as 
the National Criminal Justice Policy Advisor to the National Governors’ 
Association for Tennessee.  He steered numerous reforms in criminal 
justice, juvenile justice, law enforcement, and drug treatment.

Dwight is really proud of his family and surely he should be.  His 
son, Davis, earned an Olympic Gold Medal in swimming (2012) and 
is now a businessman in Knoxville.  Davis’ wife, Brittany, is a TV news 
anchor.  Daughter, Katherine, a former school teacher, is married to Dr. 
Brian Freeman and they have three children.  His younger son, Dwight, 
recently married to Charity, is a health care consultant in Knoxville.  The 
younger Dwight graduated from Cornell and the University of California 
Berkley, where he was a Division One basketball player.  There are a total 
of four grandchildren.  

And so Dwight has had, and is having, an interesting, productive, 
and admirable life and career.  He’s a role model attorney and he’s a role 
model person.  Congratulations Dwight!

DWIGHT E. TARWATER –
2020 RECIPIENT, KNOXVILLE BAR 
ASSOCIATION GOVERNOR’S AWARD

P R O F I L E :  G O V E R N O R S ’  A W A R D  R E C I P I E N T
By: Bill Vines
Butler, Vines & Babb
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You have probably heard local-counsel work pejoratively described 
as being a glorified “mailbox drop.”  In fact, maybe the only thing lowlier 
than serving as local counsel is being identified as a person experienced 
enough with the role to write an article about it.  If the shoe fits, I 
suppose.

Over the past decade, I’ve spent equal time on both sides of the 
local-counsel/trial-counsel relationship, and frankly, I have never found 
the “mailbox drop” description accurate from either vantage.  Rather, I 
have frequently enjoyed the experience and have often found that the 
local-counsel role is an important, albeit sometimes limited, part of 
providing quality and comprehensive representation to a client.  And 
selfishly, it never hurts to make inroads with a new client.  

With that in mind, here are a few things that I have learned.

1. Communications with the Client
First and foremost, RPC 1.4 requires a lawyer to have prompt 

and reasonable communications with clients.  This is true regardless 
of whether you are local counsel.  If the client needs to be informed of 
an issue, or if the attorney needs information from the client, RPC 1.4 
controls.  

Setting aside extreme circumstances that trigger the ethical rules, 
though, the etiquette of local counsel communication with the client is a 
bit more nuanced.  Typically, the bigger the client, the bigger the firm, the 
greater local counsel will be insulated from the client.  Determining the 
acceptable level of direct communication with the client is generally not 
difficult – the tone is set in the early calls and emails.  If possible, follow 
the chain of command, but as in any other representation, the client’s 
interests come first. 

2. Substantive Input
While it is easy to simply sign and file whatever comes across 

your desk, being local counsel is not an excuse to avoid being a lawyer.  
Competency, diligence, and every other ethical and professional 
obligation owed to a client still applies.  While local counsel, I have never 
been admonished for critically analyzing or revising the substantive 
parts of a brief, and when our firm has served as trial counsel, we do not 
roll our eyes at substantive input from local counsel.  In short, the client 
deserves legally and factually accurate documents – documents that will 
ultimately have your name at the bottom.  

That being said, aggressive non-substantive commentary on form 
or style will not make you any friends.  The local counsel role is not 
your chance to flaunt your editing skills.  It also never hurts to play 
nice.  At the end of the day, trial counsel likely has a much deeper and 
longstanding relationship with the client, and frequently questioning 
judgment calls or strategy decisions – unless necessary to protect the 
client – will strain your relationship.  Personally, if I catch a serious 
mistake in a document from trial counsel, I will call the authoring lawyer 
rather than broadcasting the issue on a “Reply All.”  

3. Your Responsibilities
As with any case, local counsel should know the law and the 

facts.  Trial counsel may ultimately try the case and handle the heavy 
lifting during discovery, but local counsel cannot provide competent 
representation without keeping abreast of the controlling law and the 

salient facts.  Intimate knowledge may not be necessary, but a working 
understanding certainly is.  Moreover, every state has its own unique laws, 
and Tennessee is no exception.  When a new case comes in, the first step 
should always be to examine the controlling law to see what statutory 
pitfalls or surprises may exist.  

You should also keep your own case calendar.  If a deadline is 
missed, a client will likely not care that you were “just” local counsel.  
This is particularly true for motion filing and response deadlines.  My 
experience is that trial counsel – like every other lawyer – will finish 
documents on the last day.  Keep your calendar and know when those 
deadlines are coming so that you at least are not caught unaware when an 
eleventh-hour document arrives.  

I would also recommend being ready to stand-in.  While it has 
not happened often, snowstorms, delayed planes, or unexpected illness 
have forced us to argue motions or take depositions on zero notice.  We 
have also asked local counsel to do the same.  You do not need to be the 
world’s foremost expert on a particular legal issue or have encyclopedic 
knowledge of the facts, but you should be ready and able represent the 
client if called upon.  If a hearing is set, be familiar with the briefs.  If a 
deposition is scheduled, know the main points for examination.  

4. The Local Flavor
Obviously the most important job of local counsel is to be, well, 

local.  Know the local rules – written and unwritten.  While trial counsel 
will have no problem reading the rules, there is always more to “how 
things are typically done,” and trial counsel is really counting on you to 
provide the lay of the land.  This includes how the lawyers interact with 
each other, which varies widely even within Tennessee.

The first volley of questions will undoubtedly be about the judge 
and jurisdiction, and I would submit that “I don’t know” will start the 
relationship on the wrong foot.  Even if you have never appeared before a 
particular judge or in a particular court, research the judge’s background 
and tenure on the bench before even the initial phone call.  That will at 
least give you a start.

As trial approaches, it is a good idea to bring trial counsel up to 
speed on local current events.  Namely, you want to prevent the out-of-
town lawyer from swinging and missing on a “local” joke or comment.  
For example, this may not be the year to talk about how great college 
football is in Knoxville.  

It also never hurts to anticipate potential pitfalls.  There are correct 
ways to pronounce cities and counties (e.g., Maryville, Louisville, Cocke 
County).  That “one time” trial counsel visited Nashville does not count 
as “I’ve been here before.”  And, while Knoxville is not a sprawling 
metropolis, it is not Mayberry, and seemingly innocent descriptions like 
“little” and “cute” will not play well.

Finally, do not be afraid to volunteer the small logistical details for 
the first in-person appearance:  Where is the courthouse?   What hotels 
are nearby?  Where do you park?  How long does it take to get through 
security?  How is the courtroom laid out?  How does the judge call the 
docket?  Do you need to schedule a court reporter?  These may seem 
basic, but anyone who has accidentally shown up to the “Old Courthouse” 
rather than the new “Justice Center” can attest that Google sometimes 
does not have all the answers.  There is no reason not to make it as easy as 
possible on the out-of-town lawyer.

P R A C T I C E  T I P S
By: Taylor A. Williams
Paine | Tarwater | Bickers, LLP

LESSONS LEARNED FOR  
LOCAL COUNSEL
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By: Jennifer Franklyn
Leitner Williams Dooley Napolitan

SYDNEY NENNI

This month’s Q-and-A column features 
Sydney Nenni, an Honors Attorney 
in the Office of the General Counsel 
(OCG) of the Tennessee Valley 
Authority (TVA). Sydney is a 2019 
graduate of the University of Alabama 
School of Law, and she also attended 
the University of Alabama for her 
undergraduate education, where she 
obtained a Bachelor of Science degree 
in Environmental Studies. As I worked 
with her to prepare this column, Sydney 
noted that she is a huge Alabama 
football fan—which I promised not 

to hold against her, and I would ask our readers who bleed orange to do 
the same. I hope you enjoy getting to know Sydney, a bright and highly 
motivated attorney, who has found her passion in environmental law and 
litigation.

Tell me about your role as an Honors Attorney at the TVA.
The TVA’s Staff Attorney Honors Program serves as a pathway for 
recent law school graduates to begin their legal careers working in TVA’s 
OGC. Under the direct supervision of members of OGC’s Leadership 
Team, Honors Attorneys receive guidance and mentoring to further the 
development, refinement, and enhancement of the skills necessary to 
become a successful practicing attorney. I currently work alongside our 
Litigation Practice Group.

Why did you decide to go to law school? 
For as long as I can remember, I always knew I wanted to go to law 
school. I took an environmental AP class in high school that sparked my 
interest in environmental law and from that point forward, I was eager 
to make it through my undergraduate education so I could hurry up 
and get to law school. I graduated with a Bachelor of Science in three 
years, and went straight to law school, where I focused my coursework 

and extracurricular 
activities around 
environmental law.  

If you could not be a 
lawyer, what would 
you be?
In addition to always 
wanting to be a 
lawyer, I have also 
always wanted to be a 
teacher. I would love 
to teach high school 
math or science, or 
even an undergraduate 
science class. If there 
is ever an opportunity 
throughout my career 
to teach a law course, 
I would jump at the 
opportunity.  

Where are you from? 
Originally born and raised in Edmonton, Alberta, Canada, I moved to 
Birmingham, Alabama in 2006. In 2011, I moved again to Cleveland, 
Ohio, where I completed high school. Following my high school 
graduation, I soon returned to Alabama to attend the University of 
Alabama. Roll Tide! Also, in 2016, I officially became a U.S. Citizen.

What is your favorite thing to do in Knoxville?
Since officially moving to Knoxville in August 2019, my favorite thing 
to do is to try out local restaurants and breweries. As a self-proclaimed 
“foodie,” I think one of the best things about Knoxville is the restaurant 
and microbrewery scene. My top three restaurants/breweries are Elkmont 
Exchange, SoKno Taco, and OliBea.  

Do you have pets?
Yes! I have two German Shepherds— Oakley (4) and Larkin (3). I 
adopted both of them during law school (not my smartest decision), but 
they have proven to be faithful companions throughout the stress of law 
school and studying for the bar exam. We love visiting Ijams, or hiking 
and backpacking at Frozen Head State Park. 

What is your favorite thing to do with your family? 
Speaking of hiking, my husband, Brendan, and I enjoy being outdoors, 
whether it is walking one of the many Knoxville Greenways, or hiking/
backpacking at Frozen Head State Park or the Smoky Mountains. One of 
the best things about East Tennessee are all the options to get outdoors 
and explore. We will jump at any opportunity we have to get outdoors! 

H E L L O . . .  M Y  N A M E  I S
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MARY BETH LEIBOWITZ,  
RETIRED JUDGE –
RECIPIENT OF JUDICIAL 
EXCELLENCE AWARD

P R O F I L E :  J U D I C I A L  E X C E L L E N C E  A W A R D  R E C I P I E N T
By: Bill Vines

Butler, Vines & Babb

The Knoxville Bar Association’s Judicial Excellence Award recognizes judges felt by the 
Association’s Board of Governors to be deserving of special recognition.  The award has existed 
for many years.  It has rarely been given.  Giving such an award to a judge raises sensitive issues.  
In truth, Knox County has been blessed with very good, respected, judges.  The award is only 
given when it is felt that a judge’s service, as a judge and as a community citizen, is truly excellent.  
In 2020, the award was presented to retired judge Mary Beth Leibowitz.

The reasons for the award to be given Judge Leibowitz are many, but can be summed up 
in one word.  When contacted for background information, Knoxville Attorney Wade Davies 
spontaneously explained, “Judge Leibowitz was beloved.”  He explained that she treated the 
lawyers and litigants with reason and compassion.  She was firm, but understanding.  Her 
patience was legend.  Wade told the story of a defendant who had been before Judge Leibowitz 
on several prior occasions.  This defendant was a “tough guy” with tattoos all over but, he had 
always been treated fairly and he knew it.  Now, he was charged with murder.  When Wade talked 
with him, this defendant dreaded going before Judge Leibowitz and stated, “I sure hope I don’t 
make Ms. Leibowitz mad at me.”  There was no thought about going to jail.  He just didn’t want 
to disappoint a judge who had been firm, but fair.

Mary Beth Leibowitz attended the College of William and Mary as an undergraduate and 
received her law degree from the University of Dayton.  She began her practice in Knoxville 
in 1978.  She estimates that there were only ten (10) other female attorneys practicing at the 
Knoxville Bar at that time.  She was appointed to the Criminal Court bench in 1989 and served until 2014.  She holds the record for time on the 
bench in Criminal Court in Knox County, and was only the fifth female in Tennessee to serve on the trial bench.  She will tell you that her educational 

background (cultural anthropology) helped her in dealing with individuals who came before her. 
She knew it was important to have the support of court staff.  She created a friendly and happy 
environment with court staff and always tried to do something that “broke the ice” each morning 
in a stressful environment.  Sometimes, she sang the Cas Walker theme song.  Sometimes, she 
asked staff to name the seven dwarfs.  The staff loved her.  The atmosphere was “like a family.”

Mary Beth Leibowitz has been an active community citizen.  She is Past President of the 
Knoxville Jewish Federation and a founding member of the Israel Overseas Pillar of the United 
Jewish Committee.  Her work in those organizations required that she travel extensively around 
the world.  Generally, it was to help others.  She was in the Soviet Union assisting Jews who were 
trying to leave and was nabbed by the KGB!  Importantly, they obtained her book of names of 
people she intended to help.  However, she had written everything in code, “Tennessee Slang.”  
They let her go!

On her last day on the bench, virtually all Knox County attorneys who practiced in her court came to a special ceremony celebrating her tenure.  
Many told stories of her intellect, patience, and success.  The lawyers wanted to personally express their thanks.  She was, and is, “beloved.”  She deserves 
the Judicial Excellence Award.
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Everyone reading this article can likely attest to the opinion that 
2020 was an extremely tumultuous year.  If I can take one bit of silver 
lining from all the madness and quarantine, it was the amount of added 
self-reflection I was able to have.  So, when I was first approached for 
this article, I really thought about whether I was the right person to 
speak on this issue.  I couldn’t come up with any profound instance of 
discrimination or exclusion to which I can personally discuss.  

However, as I thought more about the topic, I came to the 
realization that sometimes the hesitancy (or failure) in broaching the 
topic can be part of the problem – when silence becomes a form of 
acceptance and acquiescence.  In the legal profession as attorneys, I often 
find myself maintaining my “daily grind” of the never-ending practice 
of law and inadvertently losing focus of the problems of others – both 
outside of my inner circle and outside my practice.  I imagine I’m not 
alone in that struggle.  However, losing sight of the experience of others 
can in some ways have an indirect effect as those who perpetuate certain 
baseless discrimination and exclusion.  There are always individuals – 
millions that you’ll never meet – whose daily grind is equally demanding 
but are facing unfathomable treatment (and even in some cases the threat 
of life).

I recently had a conversation with a close friend whose family is 
from Central America.  His family worked hard to immigrate to America 
and to achieve that illustrious American dream.  He has an infectious 

personality and is beloved by so many.  However, he and many of those 
close to him still deal with discrimination.  When we’ve talked about 
inclusion and inequality, he never voices anger.  His message is simple 
– he wants to be heard.  Truly heard.  I believe he speaks for millions of 
people that have conveyed this desire in various ways – whether it be by 
peaceful protests, overt acts, or even silence.  Without people that actively 
care about those aggrieved, you can never take meaningful action to 
rectify.

No matter what socioeconomic factor led the client to my office 
(or race, sexual orientation, disability, etc.), I have an ethical duty in my 
bankruptcy practice to treat all clients equally – without bias or prejudice.  
This should be a fundamental principle to which all should adhere, but 
inclusion is more. Much more.  

Inclusion should be about respecting the uniqueness of each 
individual, acknowledging the perspective everyone has, building upon 
the past based on those perspectives, and having a genuine care to try.  
Regardless of any personal history with discrimination, we ultimately 
have a moral obligation to help those around us that are wrongly 
aggrieved, to truly listen, and actively work towards solutions.  For me, 
that starts in my own law practice.  I believe it’s crucial to be proactive 
in making inclusion a priority with respect to my fellow coworkers – by 
listening to their experiences and finding ways that I can help lead to 
change.

TRULY HEARD

W H A T  I  L E A R N E D  A B O U T  I N C L U S I O N  A N D  W H Y  I T  M A T T E R S
By: Kevin S. Newton
Mayer and Newton, Bankruptcy Attorneys
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M A N A G E M E N T  C O U N S E L :  L A W  P R A C T I C E  1 0 1
By: Brandon L. Morrow

Kramer Rayson LLP

PANDEMIC POINTERS: EMPLOYMENT 
GUIDANCE IN “UNCERTAIN TIMES”

Practicing law in a pandemic has presented – and will continue to 
present – unique challenges. Out of necessity and with little warning, we 
had to switch from in-person attendance to 
virtual meetings, virtual court hearings, and 
even virtual networking events. Many of us 
traded the confines of our diploma-adorned 
law offices for a spot at home. You may now be 
fighting with your third grader and now office 
mate for more space at the kitchen table, which 
now doubles as a desk (for you and her). Or if 
you’re like me, you’ve had to re-commandeer 
the home office from the family dog who long 
ago dubbed it his favorite napping spot. 

For many of us, we’re more than just 
lawyers, we’re also employers and supervisors. 
Whatever challenges the pandemic may bring, 
we have an obligation to our clients to meet 
their needs and an obligation to our staff to ensure that we provide them 
with a safe and productive working environment, whether that be in the 
office or at home. How do we meet that obligation to our staff while 
complying with a myriad of employment laws (that weren’t necessarily 
designed with a pandemic in mind)?
Keeping Your Office Safe Through Testing

Many employers require employees to submit to temperature checks 
prior to entering the office as a means to screen for and combat the 
COVID-19 virus. Other employers require employees who have been 
exposed to an individual with COVID-19 to submit to a test for the virus 
prior to their return to work. But is this legal? Doesn’t the Americans 
with Disabilities Act come into play here?

Yes and yes. There is no doubt that temperature testing and testing 
for the virus itself constitute mandatory medical exams under the ADA. 
And the ADA requires mandatory medical exams to be “job related and 
consistent with business necessity.”1 The EEOC has recognized that, 
in light of the pandemic, these screening measures meet that standard 
because “an individual with the virus will pose a direct threat to the 
health of others.”2

What if an employee refuses to submit to such screening measures? 
Practically speaking, it would be best to start by exploring the reason(s) 
behind the employee’s refusal to comply. This may garner some 
cooperation. At the end of the day, though, the EEOC’s guidance states 
that employers are well within their right to bar an employee from 
physical presence in the workplace if he refuses to submit to screening 
measures.3 
Personal Protective Equipment

Employers may require employees to wear protective gear and 
observe infection control practices, like hand washing and social 
distancing. But let’s face it, masks will likely be the extent of any PPE 
required in a law office. (We’re not working in a healthcare facility or a 
food processing facility where more elaborate PPE is necessary.)

Keep in mind that employees may request accommodations for 
PPE requirements for reasons related to a disability or a sincerely held 
religious belief. For example, an employee with a respiratory disease may 

request to wear some face covering other than a mask, like face shield 
or visor. Employers should engage in the interactive process with the 

employee to determine whether the request 
poses an undue hardship on the employer, and 
if so, whether a reasonable alternative exists.
Teleworking Tips and Traps

Having employees work from home 
has been a welcome option to keep the work 
flowing and clients’ needs met while avoiding 
the risks of in-person attendance. It doesn’t, 
however, come without its own set of problems. 
First, don’t forget about protecting confidential 
information. Most of our office networks 
have firewalls, passcodes, and encryption 
software to make sure that our clients’ 
documents are protected. Those concerns 
should be heightened when employees are 

working from home. For example, employees may send work-related 
files to their personal email accounts as a workaround for accessing their 
employer’s server from home; or they may share computers with other 
family members who would have unauthorized access to confidential 
information. Work with your IT professionals to ensure that confidential 
information isn’t jeopardized just because employees are working from 
home.

Second, establish remote timekeeping procedures for non-exempt 
employees. Violations of the Fair Labor Standards Act remain one of the 
most common and most expensive issues for employers. The potential for 
wage and hour violations increases significantly in a work-from-home 
arrangement because the hours worked likely are no longer 9 a.m. to 
5 p.m. and tracking the time worked is more difficult.  To combat this, 
employers should establish virtual sign-in sheets or other timekeeping 
procedures for all non-exempt employees who are permitted to work 
from home.

Third, and this is a big one: remind employees (preferably in writing) 
that working from home is not a permanent replacement for in-person 
attendance. Instead, it is a temporary measure in response to a worldwide 
pandemic. In the ADA context, this may head off future requests for 
accommodation for employees to permanently work from home.
Final Thoughts

Until now, I’ve never written an article that I hoped would be 
obsolete by the time it goes to print. If the pandemic somehow came to 
an end before publication and we didn’t have to worry about temperature 
testing, office closures, and working remotely, then (hallelujah and) just 
file this away and hope that you never need it. But, in the alternative, 
keep these pandemic pointers in mind as you maintain a safe, healthy, and 
legally compliant workplace, whether in the office or in the comfort of 
your own home. 

About this column: “The cobbler’s children have no shoes.” This old expression refers to the fact that a busy cobbler will be so busy 
making shoes for his customers that he has no time to make some for his own children. This syndrome can also apply to lawyers who 
are so busy providing good service to their clients that they neglect management issues in their own offices. The goal of this column is 
to provide timely information on management issues. If you have an idea for a future column, please contact Caitlyn Elam at 546-4646.

1 42 U.S.C. § 12112(d)(4)(B).
2 https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-

rehabilitation-act-and-other-eeo-laws 
3 Id. 
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S C H O O L E D  I N  E T H I C S
By: Alex B. Long

Williford Gragg Distinguished Professor of Law
U.T. College of Law

DOES A PROSECUTOR HAVE AN 
ETHICAL OBLIGATION TO NOT SAY 
RACIST STUFF ON SOCIAL MEDIA?

By now, we’ve all heard about the potential ethical pitfalls associated 
with social media.  For example, judges need to be careful about what 
pictures they share and who they are friends with online lest their social 
media usage create a reasonable concern of bias in favor of or against a 
party or a lawyer.  Lawyers also know that they can’t pose as someone else 
in order to gain access to an opposing party’s social media site.  But there 
is another situation involving lawyers and social media that seems to keep 
popping up and that raises some interesting ethical issues:  lawyers saying 
racist things on social media.

There have been numerous instances in the past few years of 
prosecutors making racist (or at least racially-inflammatory) statements 
on their Twitter accounts or Facebook and Instagram pages.  In 2016, 
a Florida prosecutor was fired after, among other things, referring to 
downtown Orlando as “a melting pot of 3rd world miscreants and ghetto 
thugs” on his Facebook page.1  In 2018, the lead prosecutor in the San 
Bernardino County District Attorney’s Office gang unit was fired after 
posting racist and misogynistic statements on Facebook, Instagram, and 
Twitter.2  The shooting of George Floyd and subsequent protests during 
the summer of 2020 resulted in several prosecutors losing their jobs or 
otherwise facing criticism for making inflammatory statements online.3  
Private attorneys have also faced public criticism for their social media 
commentary on issues of race, including, most notably, Larry McDougal, 
the current president of the State Bar of Texas.4

There have been several similar incidents here in Tennessee.  In 
2019, Coffee County District Attorney Craig Northcott generated 
headlines after referring to Islam as “evil, violent, and against God’s 
truth” in a Facebook post and saying that he does not prosecute 
domestic violence claims involving same-sex couples because he does 
not recognize the validity of same-sex marriage.5  Also, in 2019, news 
outlets reported on several Tweets from Cleveland criminal defense 
lawyer Todd Gee.  Among other Tweets, Gee remarked that he had never 
had a good experience with “a Negro client,” referred to a local assistant 
district attorney as a “Negro Canadian illegal immigrant,” referred to his 
brother-in-law as looking like a “f----t,” and (jokingly?) said that he “[o]
ppress[es] minorities and flaunt[s] [his] white privilege” at his law firm.6  
In November 2020, inflammatory Tweets from Jerry Morgan, disciplinary 
counsel with the Tennessee Board of Professional Responsibility, came to 
light.  Among the Tweets were numerous anti-Muslim statements.7

Some of the statements at issue in these situations are morally 
repugnant.  But do they amount to conduct in violation of the rules of 
professional conduct?  

Like many states, Tennessee used to have a broad rule that 
prohibited a lawyer from engaging in conduct that adversely reflected 
on the lawyer’s fitness to practice law.  It’s possible that this rule might 

have covered the conduct in question.  But when the Tennessee Supreme 
Court adopted the current rules of professional conduct, this rule did not 
survive.  Rule 8.4(g) of the ABA’s Model Rules of Professional Conduct 
prohibits a lawyer from engaging in discriminatory conduct in connection 
with the practice of law.  However, Tennessee has not adopted this rule, 
and, even if it did, the rule would not apply to most of the social media 
speech in the cases at issue here since the lawyer’s speech did not occur 
in the course of representing a client, participating in a bar association 
function, or similar acts connected to the practice of law.

Many of the cited instances of discriminatory online speech involve 
prosecutors.  The Tennessee Rules of Professional Conduct impose special 
obligations on prosecutors.  TRPC Rule 3.8 recognizes that a prosecutor 
is a “minister of justice whose duty is to seek justice rather than merely 
to advocate for the State’s victory at any given cost.”8  As such, the 
rule imposes stricter obligations on prosecutors than other lawyers, 
including more stringent restrictions on public speech.  But the rule in 
question, Rule 3.8(f ), only addresses speech likely to heighten public 
condemnation of “the accused.”  Therefore, the rule does not directly 
address generalized discriminatory statements made by a prosecutor in 
the prosecutor’s private capacity.

There are, however, at least two rules of professional conduct that 
might apply in these kinds of situations.  The first is Rule 1.7(a), the 
rule concerning concurrent conflicts of interest.  Under Rule 1.7(a)(2), 
a lawyer may not represent a client where there is a significant risk that 
the representation of a client will be materially limited by, inter alia, a 
personal interest of the lawyer.  If a lawyer’s animosity towards a party 
or strongly-held personal views materially limit the lawyer’s ability to 
consider, recommend or carry out an appropriate course of action for 
a client, the lawyer has a disqualifying conflict.  Regardless of whether 
professional discipline results in these cases, disqualification in a pending 
matter is a possibility.  For example, in the case of Todd Gee, the 
Cleveland lawyer who claimed to have never had a good experience with 
“a Negro client,” a Bradley County trial judge asked at least one criminal 
defendant whether he still wished to be represented by Gee following 
revelation of Gee’s Tweets.9  And in the case of BPR disciplinary 
counsel Jerry Morgan, a lawyer facing professional discipline has moved 
to disqualify Morgan in the matter based on the fact that the lawyer 
is married to a Muslim woman.  In the case of prosecutors, Tennessee 
takes the position that disqualification is appropriate when there is the 
appearance of impropriety, even if no actual conflict exists.10

The other possibly relevant rule is TRPC Rule 8.4(d), which 
prohibits a lawyer from engaging in conduct prejudicial to the 
administration of justice.  Most courts have held that the rule applies 
only where the misconduct has some bearing on the judicial process 

If you have an idea for Schooled in Ethics column, please contact Cathy Shuck at 541-8835.

continued on page 14
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1 https://www.nydailynews.com/news/national/prosecutor-fired-facebook-post-
orlando-massacre-article-1.2685858. 

2 https://www.cnn.com/2018/07/09/us/san-bernardino-county-gang-prosecutor-
social-media-posts/index.html. 

3 https://www.sun-sentinel.com/local/broward/fl-ne-prosecutor-fired-20200601-
v3qmqvb3kjciribqccsguyp4ee-story.html; https://radionb.com/regional/texas-
prosecutor-resigns-after-social-media-post-seems-compare-black-lives-matter-
protesters-nazis; https://www.wxxinews.org/post/monroe-county-prosecutor-
resigns-after-post-about-george-floyd.      

4 https://www.houstonchronicle.com/business/article/Texas-State-Bar-president-
under-fire-for-Facebook-15426130.php. 

5 https://www.tennessean.com/story/news/2019/06/05/tennessee-district-attorney-
craig-northcott-wont-give-gay-couples-domestic-assault-protections/1351851001/ 
; https://apnews.com/article/d66b1405372b4daa9820c15a9a1d8996.  The BPR 
filed a petition for discipline against Northcott in April 2020.

6 https://newschannel9.com/news/local/bradley-county-attorney-accused-of-
making-racist-homophobic-comments-about-clients; https://torchantifa.org/meet-
todd-gee-racist-lawyer-in-tennessee/. 

7 https://twitter.com/Scot_Blog/status/1331372015173898242. 
8 TRPC R. 3.8 cmt. [1].
9 https://newschannel9.com/news/local/bradley-county-attorney-accused-of-

making-racist-homophobic-comments-about-clients. 
10 State v. Culbreath, 30 S.W.3d 309, 312-13 (Tenn. 2000); Board of Professional 

Responsibility v. Reguli, 489 S.W.3d 408, 420 (Tenn. 2015).
11  In re Mason, 736 A.2d 1019, 1023 (D.C.1999) (quoting In re Keiler, 380 A.2d 119, 

123 (D.C.1977) (per curiam)).
12 Maddux v. Board of Professional Responsibility of Supreme Court of Tennessee, 288 

S.W.3d 340 (Tenn. 2009).
13 Cody v. Board of Professional Responsibility of Supreme Court of Tennessee, 471 

S.W.3d 420 (Tenn. 2015).
14 Attorney Grievance Comm’n v. Brady, 422 Md. 441, 460, 30 A.3d 902 (2011).

S C H O O L E D  I N  E T H I C S ,  continued

“in connection with ‘an identifiable case or tribunal.’”11  The Tennessee 
Supreme Court has never formally adopted this interpretation of the 
rule, but its application of the rule is consistent with this interpretation.  
For example, the court has upheld professional discipline under this rule 
in cases where a lawyer’s conduct impedes the operation of the judicial 
process, such as where a lawyer failed to timely respond to BPR requests 
and a BPR petition, thereby interfering with the administration of the 
disciplinary process,12 and where a lawyer continued to represent multiple 
clients in a case despite court orders prohibiting the lawyer from doing 
exactly that.13  Under this interpretation, generalized racist social media 
activity would not violate the rule.  There are, however, some decisions 
from other jurisdictions that view the rule in a broader manner.  These 
courts are willing to impose professional discipline even where the 
misconduct is not in connection with an existing judicial proceeding.  
Instead, a lawyer violates the rule when the conduct “reflects negatively 
on the legal profession and sets a bad example for the public at large.”14  
Under this approach, it might be possible to classify racist online speech 
by a lawyer as conduct prejudicial to the administration of justice.  The 
argument for doing so is perhaps stronger in the case of such speech by 
prosecutors in light of their recognized role as ministers of justice.  

In short, there is no rule of professional conduct in Tennessee that 
speaks directly to racist online speech. But among the numerous negative 
potential professional consequences that may flow from engaging in such 
speech are the possibilities that the conduct might subject a lawyer to 
professional discipline or result in disqualification in a matter.
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L E G A L  U P D A T E
By: Jim Chase

Attorney, Tennessee Valley Authority
Office of the General Counsel

NEW CONFERRAL REQUIREMENT FOR 
DEPOSITIONS NOTICED PURSUANT TO 
FEDERAL RULE OF CIVIL PROCEDURE 30(B)(6)

Federal Rule of Civil Procedure 30(b)(6) allows a litigant seeking in-
formation from an organization (party or non-party) to serve a notice of 
deposition or subpoena requiring the organization to designate a repre-
sentative to testify regarding the organization’s knowledge on discoverable 
issues. The rule has two basic requirements. First, the notice must describe 
with “reasonable particularity” the matters for examination. Second, once 
the organization receives the notice, it must educate its designee(s) to tes-
tify about information known or reasonably available to the organization. 
An organization that is deposed under this rule is bound by its designated 
representative’s testimony, and the testimony may be used at trial regard-
less of whether the designated representative is available to testify. 

The last month of the past year brought important changes to the 
rule, and Rule 30(b)(6) was amended, effective December 1, 2020.

The Amendment Process 
 In recent years, practitioners have registered concerns with the 
Advisory Committee on Civil Rules arising from “overlong or ambigu-
ously worded lists of matters for examination and inadequately prepared 
witness.”1 In 2016, the Advisory Committee convened a subcommittee 
to propose amendments to Rule 30(b)(6) to address the problemat-
ic practices under the then-current rule.2 In 2017, the subcommittee 
recommended changes, including three controversial requirements, in a 
proposed amendment, and in August 2018, the proposed amendment was 
published for public comment:    

Before or promptly after the notice or subpoena is served, 
[1] and continuing as necessary, the serving party and the 
organization must confer in good faith about [2] the number 
and description of the matters for examination [3] and the 
identity of each person the organization will designate to testify. 
A subpoena must advise a nonparty organization of its duty to 
make this designation and to confer with the serving party.

The proposed amendment received considerable response.  Eighty 
witnesses testified at two hearings held in April 2019, and the committee 
received 1,780 written comments.  Many responses strongly opposed the 
requirement to confer about the identity of witnesses as undermining an 
organization’s unilateral right to choose its witnesses, and other responses 
strongly objected to the directive to confer about the number of matters 
as inferring an artificial numerical limit.3

On June 4, 2019, the Advisory Committee recommended a final 
amendment to Rule 30(b)(6) that (1) deleted the proposed requirement 
to confer about witness identity; (2) deleted the proposed requirement 
that the conferral “continue as necessary”; and (3) deleted the proposed 
directive to confer about the “number and description of “ the matters 
for examination.4 On September 17, 2018 the Judicial Conference of the 
United States approved the final amendment, and on April 27, 2020, 
Chief Justice Roberts submitted the final amendment to Congress.  
Congress did not reject, modify or defer the final amendment, and it 
became effective December 1, 2020.  

Substantive Change and Purpose
The amended rule requires parties to “confer in good faith” regarding 

matters for examination listed in the notice and includes complementary 

language making clear that the duty to confer is required for depositions 
of non-party organizations:5  

Before or promptly after the notice or subpoena is served, 
the serving party and the organization must confer in good 
faith about the matters for examination. A subpoena must 
advise a nonparty organization of its duty to confer with the 
serving party and to designate each person who will testify. 
A subpoena must advise a nonparty organization of its duty 
to confer with the serving party and to designate each person 
who will testify.6

The conferral requirement is intended to promote candid discussions 
regarding the purpose of the deposition; the organization’s information 
structure; and process issues, such as the timing and location of the 
deposition, the number of witnesses, and the matters on which each 
witness will testify.7 Parties are required to confer “before or promptly 
after” a notice is served and the conferral process “may be iterative.”8 
The amendment encourages parties to begin discussions as soon as 
practicable but recognizes that the need for and scope of a Rule 30(b)(6) 
deposition may not be known early in the case. The amendment therefore 
does not establish a timeline for initiating or completing the meet-and-
confer process and does not impose a requirement that the parties reach 
agreement on any issue. 

The Amended Rule and What to Expect
The goal of the meet-and-confer requirement is for parties to collab-

orate in advance of a Rule 30(b)(6) deposition to resolve issues concern-
ing the examination of an organizational representative.  The requirement 
attempts to balance the issuing party’s right to obtain testimony from 
knowledgeable witnesses on specific matters with the organization’s right 
to designate those individuals it wants to testify on those matters. 

In most cases, the attorney issuing the notice is seeking to elicit 
testimony from the best person able to provide information needed to 
proceed with discovery and trial.  The organization similarly seeks to 
designate the correct witness so that only one deposition is taken on the 
topics for which the witness is presented. Although the amendment is 
not a panacea for all discovery disputes associated with 30(b)(6) depo-
sitions, the meet and confer requirement memorializes best practices 
of early dialogue and imposes an affirmative requirement on parties to 
resolve or narrow disputes before seeking relief from the courts.

1 Id.
2 Report of the Judicial Conference Committee on Rules of Practice and Procedure 

(Sept 2019), copy available at https://www.uscourts.gov/sites/default/files/
congressional_package_final_0.pdf (last visited Dec. 9, 2020).

3 Id.
4 Letter from John G. Roberts, Chief Justice of the United States Supreme Court, to 

Nancy Pelosi, Speaker of the House of Representatives and Michael Pence, Vice 
President (Apr. 27, 2020), available at https://www.supremecourt.gov/orders/
courtorders/frcv20_2dp3.pdf (last visited Dec. 9, 2020).

5 In addition, the subpoena must advise a nonparty organization of its duty to confer 
with the serving party. Fed. R. Civ. P. 30(b)(6). 
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With all of the issues facing the American electorate in 2020, 
including an ongoing pandemic, economic calamity, and social unrest, 
the makeup of the United States Supreme Court was not expected 
to be a central issue in the presidential election. That changed in 
mid-September with the death of Justice Ruth Bader Ginsburg. The 
subsequent appointment and confirmation of Seventh Circuit Judge 
Amy Coney Barrett continued a rightward shift of the Court that has 
been ongoing for decades, but was cemented 
in the last couple of years by the addition 
of conservative Justices Barrett and Brett 
Kavanaugh to replace the liberal Justice 
Ginsburg and the socially moderate Justice 
Anthony Kennedy.

Much commentary has focused on 
the potential impact of Justice Barrett’s 
appointment on social issues such as abortion, 
voting rights and other civil rights and 
liberties, and the Second Amendment, as 
well as on the Court’s pending review of 
the Affordable Care Act. And rightfully 
so; certainly, the Court’s constitutional 
jurisprudence impacts all of us as citizens. But 
what of the new, more conservative Roberts 
Court’s views on issues of civil procedure, 
which directly impact all (or at least most) of us as lawyers, not to 
mention our clients?

The answer is that very little is likely to change. In the fifteen years 
that Chief Justice John Roberts has led the Court, it has been not only 
incredibly active in the area of civil procedure, but also consistent in 
its views. One commentator has referred to this period as the Court’s 
“Civil Procedure Revival.”1 However, it might more accurately be 
termed a “Civil Procedure Revolution”—or, perhaps, a Cold War of 
sorts.

The result of all this activity is a decreased likelihood that civil 
cases will be decided on the merits and an increased prospect that 
they will be dismissed earlier in the litigation process, settled through 
alternative dispute resolution, or not filed at all. As the esteemed law 
professor and Supreme Court advocate Arthur Miller (of Wright & 
Miller’s Federal Practice & Procedure) has written: “Today, there are 
hardly any federal civil trials--let alone jury trials. Most courtrooms 
in federal courthouses are empty much of the time. Indeed, a 
contemporary cliché is to refer to ‘the vanishing trial.’ Cases simply do 
not survive until then; they are settled or, increasingly, dismissed, often 
long before trial.”2

Space restricts me to highlight only a few of the areas where the 
Roberts Court has contributed to the vanishing civil jury trial: (1) 
limiting the forum where plaintiff can file suit against out-of-state 

defendants; (2) interpreting the pleading rules to encourage lower 
courts to dispose of claims earlier in the litigation process; and (3) 
expanding the use of mandatory arbitration clauses, even in contracts of 
adhesion, to bypass the court system entirely. 

Personal Jurisdiction: The doctrine of personal jurisdiction, which 
is grounded in constitutional principle of due process, has been 
transformed under the Roberts Court. Some of the decisions have 

simplified matters: a pair of unanimous 
opinions clarified that defendants are subject 
to general personal jurisdiction only in states 
where those defendants are “at home” (i.e., 
where they are domiciled or, in the case 
of corporate defendants, where they are 
incorporated or have their principal place 
of business).3 Others concerning specific 
personal jurisdiction have limited plantiffs’ 
access to the courts when it is unclear that the 
defendant has “purposefully availed” – that is, 
specifically targeted – the state in which the 
plaintiff was injured.

For example, a plaintiff who had four 
fingers severed off his right hand while using 
a metal-shearing machine manufactured by 
a British corporation could not sue in New 

Jersey, where he suffered the injury, because he only could show that the 
defendant had targeted the U.S. market as a whole, rather than New 
Jersey specifically.4 Further, a mass-tort action involving 678 plaintiffs 
against a drug manufacturer for injuries allegedly derived from a blood 
thinner it marketed and sold throughout the United States could not 
proceed in California, because only 86 of the plaintiffs were California 
residents who had been prescribed the drug there.5 Finally, a case 
currently pending before the Court will decide whether a plaintiff may 
only bring a products liability claim against a car manufacturer in the 
state where he or she bought the car, even if the defendant marketed 
and sold the car in all fifty states, including the state where the plaintiff 
suffered the injury and prefers to sue.6 

Pleading: Another area in which the Roberts Court has changed 
the “rules of the game” without actually amending the rules is the 
federal pleading standard. For half a century, the phrase “a short and 
plain statement of the claim showing that the pleader is entitled to 
relief ”7 was thought to mean that the complaint merely had to put 
the defendant on notice of the plaintiff ’s claims. However, a pair of 
decisions in the late-2000s raised the standard for factual sufficiency of 
the complaint.8 The new “Twiqbal” standard requires courts considering 
a motion to dismiss for failure to state a claim upon which relief can be 
granted9 to disregard allegations in the complaint that are merely bare 
legal conclusions, review the remaining well-pleaded factual allegations, 
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and determine whether they plausibly state a 
claim for relief. Professor Miller argues that this 
puts plaintiffs in a no-win situation: “how can 
the system demand that you plead with a level 
of particularly that you can’t muster? And then 
judges say we’re not allowing you to engage in 
discovery to get at the facts until you surmount 
a pleading burden that you can’t meet.”10

Interestingly, although the Tennessee 
Supreme Court has “federalized” the summary 
judgment standard in Tennessee,11 it has rejected 
the “Twiqbal” plausibility pleading standard in 
favor of retaining notice pleading in our state, 
even though Tennessee Rule of Civil Procedure 
8.01(1) matches the Federal Rule of Civil 
Procedure 8(a)(2).12

Mandatory Arbitration: I have written 
extensively in these pages over the past 
decade about the Roberts Court expansively 
interpreting the Federal Arbitration Act (FAA) 
to enforce mandatory arbitration clauses in 
many different contexts, including contracts 
involving consumer and financial services,13 
merchant credit card agreements,14 nursing 
home agreements,15 and employment contracts.16 Suffice it to say that 
the end result of all of these decisions is an increased use of mandatory 
arbitration provisions in contracts of adhesion where the parties lack 
equal bargaining power. This sends plaintiffs seeking to redeem their 
rights under such contracts into private arbitration, rather than the 
federal or state court system.

I have only scratched the surface in this article. For example, I 
could have discussed the amendments to the discovery rules in the 
last several years to incorporate principles of proportionality,17 or the 
Court’s interpretations of Federal Rule of Civil Procedure 23 that 
have limited the class action lawsuit as a method of private rights 
enforcement.18 But as we have heard repeatedly from both major 
political parties with regard to the selection of judges to the federal 
bench: “elections have consequences.” The vanishing of the civil jury 
trial did not happen by accident; it is the result of both a series of policy 
decisions by politicians and a consistent set of decisions over time by 
judges who were appointed and confirmed by politicians. As lawyers, it 
is our job to look beyond the political rhetoric and think critically about 
the consequences these decisions have had and will continue to have for 
our profession.

Our feature article next month will discuss the impact of the 
vanishing civil jury trial on the practice of law here in East Tennessee.

By: Matthew R. Lyon
LMU Duncan School of Law
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G R A M M A R  G R I N C H
By: Sarah M. Booher
OEB Law, PLLC

HOLIDAY COLONS AND SEMICOLONS
Proper usage of colons and semicolons can be tremendously con-

fusing. If you consider British English in addition to American English, 
the dilemmas are amplified. Do not despair; there are basic rules you can 
follow to help ensure you use the proper punctuation in all your writing.
FIRST, THE SEMICOLON

Semicolons are not pretty, quirky, little substitutes you can use inter-
changeably with commas or periods. Instead, it’s best to think of them as 
stronger than a comma and less divisive than a period. They are extremely 
beneficial when introducing evidence or a reason for the preceding state-
ment.

Semicolons are most frequently used to join two independent claus-
es without employing a conjunction (remember from previous articles 
that conjunctions are words like for, and, not, 
but, or, yet, and so).1 An independent clause is a 
group of words that can stand on their own be-
cause they form a complete sentence. Therefore, 
all the words coming before the semicolon 
should be a complete sentence on their own, 
just as the words following the semicolon 
should, also. These two independent clauses 
should also share a close and logical connec-
tion. Do not use more than one semicolon to 
connect more than two independent clauses. 
Just two sentences. Just one semicolon.

Correct: I saw Santa at the mall today; 
I think the “quarantine fifteen” struck 
us both.
Incorrect: They lit the menorah; had 
Café 4 for lunch.

If you want to use or keep the conjunction in your sentence, then 
forego the semicolon and use a comma instead. Note, the first letter after 
your semicolon should only be capitalized if it is a word that normally 
would be capitalized because it is a proper noun or the like. Otherwise, 
leave it lowercase.

Similarly, semicolons should be used when you have a conjunctive 
adverb linking two independent clauses, such as however, nevertheless, oth-
erwise, therefore, then, etc. 

Correct: My niece put a PS5 gaming system on her wish list to 
Santa; however, they are sold out at most major retailers and are 
frightfully expensive!

Semicolons are also very helpful to divide a list of items if it is long 
and/or contains internal punctuation. Here, it helps the reader visually 
separate the individual pieces of the list. 

Correct: The presents I ordered from Etsy this year came from 
Boca Raton, Florida; Fairfax, Virginia; Frankfurt, Germany; and 
Tel Aviv, Israel. 
Incorrect: I planned to make a formal dinner this year that would 
include ham, turkey, sweet potato casserole with pecans and 
brown sugar, not the marshmallow kind, and corn pudding, which 
by the way, can be very difficult to prepare because it tends to 
weep.  

BUT DON’T FORGET THE COLON
As you are already well-aware, colons are used after the salutation 

in formal letters, to separate units of time, Bible verses and chapters, 
create division between a composition’s title and subtitle, and in citation 
information.2 Colons can also be used as a stylistic device to establish a 

stronger, more direct relationship in your writing. They can create em-
phasis, offer explanation, announce a quotation, or join ideas.3 Whereas a 
semicolon requires two equal independent clauses on either side, a colon 
is perfectly happy with an unequal relationship. It must have an indepen-
dent clause before it, but what comes after is a bit more flexible. 

Correct: We have so many dietary restrictions to consider: kid-
ney-friendly, gluten-free, vegetarian, and tree nut allergies.
Correct: Agnes Pahro said it best: “What is Christmas? It is ten-
derness for the past, courage for the present, hope for the future.”
Correct: The cat had one mission: destroy the tree!

Capitalization after the colon can be a bit trickier and more con-
troversial than with the semicolon. All gram-
marians advise capitalizing the first letter after 
the colon if it is a proper noun. All agree to 
lowercase if what follows the colon is only a 
sentence fragment. Some grammarians believe 
the first letter after it should be capitalized if it 
is introducing an independent clause or a di-
rect quotation, but that otherwise lowercase is 
fine. The Associated Press Stylebook advocates 
capitalization. The Chicago Manual of Style 
asserts it is optional.4 Whichever you opt for, 
be consistent across your writing.

On the other hand, there are agreed times 
when you should most assuredly not use a 
colon. Do not use them to interrupt an other-
wise complete sentence. If you are unsure, ask 
yourself if the sentence would still make sense 

if you removed the colon. If the answer is yes, omit the colon.
Incorrect: The wise men brought: gold, frankincense, and myrrh. 
Incorrect: The very best people are: those who don’t act like cot-
ton-headed ninnymuggins about the holidays. 

Additionally, don’t use a colon after words like including, such as, and 
especially or between a preposition and its object. Both these offenses vio-
late the rule that there must be a complete thought preceding the colon. 

Because colons are essentially flashing lights enthusiastically point-
ing the reader to the information following them, it is best to use them 
sparingly and with intention in your writing.5 Otherwise, you run the risk 
of appearing like Clark Griswold in the middle of his meltdown – overly 
dramatic and in desperate need of some Tylenol. 

In summary, semicolons join two independent and complete 
thoughts, especially when conjunctive adverbs are present, while also cre-
ating clarity in serial lists. Conversely, colons provide emphasis or expla-
nation, and only require a complete sentence beforehand. 

Happy Holidays to all, and to all, a good use of (semi)colons!

1 Sources Consulted: Grammarly, https://www.Grammarly.com/bloG/semicolon/ (last visited 
Dec. 4, 2020).
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unc.edu/tips-and-tools/semi-colons-colons-and-dashes/ (last visited Dec. 4, 2020).

3 office of marketinG & strateGic commUnications at western michiGan University, https://
writinGcenter.Unc.edU/tips-and-tools/semi-colons-colons-and-dashes/ (last visited Dec. 4, 
2020).

4 Kerry Evans, cellmentor (Feb. 16, 2018, 9:00 AM), http://crosstalk.cell.com/blog/
colons-vs-semicolons.

5 Grammarly, https://www.Grammarly.com/bloG/colon-
2/?Gclid=cjwkcaiaiml-braaeiwaUwvGGq3dnGG5is7jUj58_
nv145jc3aijblUydfbvwj3rpZlrjnabhXcZhoc9vaqavd_bwe&Gclsrc=aw.ds (last visited 
Dec. 4, 2020).
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B O A T  B U I L D E R S

THE HELL I CAN’T

By: Melissa B. Carrasco
Egerton, McAfee, Armistead & Davis, P.C.

On June 2, 1886, President Grover Cleveland made history by being 
the first (and the last so far) U.S. President to get married in the White 
House.1 If you look for important events of 1886, this one usually makes 
the list.  But, what never makes the list happened two months later, and 
1,200 miles to the west.  Nevertheless, it was historic.

By 1886, Columbus, Nebraska was barely thirty years old.2  It was 
the result of a gamble.  Thirteen businessmen from Columbus, Ohio had a 
hunch that, if they built a town along the Loup River in the flat Nebraska 
Territory, surely one of the many railroads sprouting up across the United 
States would appear, bringing with it business opportunities galore.3  So, 
they packed up their oxen, headed west, and started a town.4 

Their gamble paid off.  Within a few years, the Union Pacific Railroad 
extended its line right through Columbus, and people were starting to 
show up.5  One of them was John Higgins, a young, Chicago lawyer.  Tired 
of big city law (Chicago had almost 300,000 residents by then), John 
wanted to open his own practice in the western territories.6  So, he hopped 
on the Union Pacific Railroad and headed west.

He stopped in Columbus and never left.  He convinced his young 
wife, Annie O’Conor Higgins, to move their growing family.  Annie was 
an Irish-American through and through.  Her grandfather was said to have 
fled to the U.S. after leading a rebellion against the British.7  If anyone was 
cut out for frontier life, it was John and Annie, and it wasn’t long before 
John was appointed Judge.8  

On August 28,1886, John and Annie had their tenth child—a boy 
they named Andrew Jackson because, well, John was a die-hard Democrat, 
a good friend of President Cleveland, and named his son after the last 
Democratic president.9  Unfortunately, Andrew didn’t have his daddy for 
very long.  John died when Andrew was only 7, and little Andrew had to 
grow up pretty quick.10  So, he went to work.  He had a knack for finding 
problems that needing solving.  

He started a grass cutting business. By the age of 9, he had 17 kids 
working for him.11  At 12, he started selling subscriptions to the local 
newspaper, and hired other kids to handle the deliveries.  He sold that 
business when he was 13.12

He salvaged a wrecked sailboat from the lake near his home and 
turned it into an iceboat.13  By the time he was 20, he had moved to Mobile 
County, Alabama, bought a tract of land, built a sawmill, and got into 
the lumber business. But then a hurricane destroyed the lumber mill, and 
Andrew and his new wife were left with sixteen cents and a mandolin.

So, Andrew did what he always did—he found a problem that needed 
solving.  He found the most dangerous (and the best-paying) job he 
could—loading timber on the barges that came into the port.14  By the time 
he was 26, he had learned everything he could learn about the shipping 
business, and that is when he moved to New Orleans to start his own 
timber export business.15

That is when Higgins found one more problem that needed solving: 
how to get the logs from his timberland near Natchez Mississippi to New 
Orleans.  The creek was too shallow for a big boat, and the logs were too 
heavy for a small boat.  So, Higgins built a new kind of boat.16  

It was called a tunnel boat because Higgins placed the propeller in 
a tunnel, recessed into the hull.  That way, the boat could easily navigate 
shallow water, with a well-protected propeller and a low draft.17  It was 
perfect for hauling logs down to New Orleans.  Actually, the boat was 
perfect for a lot of things.

The boat was perfect for trappers and oil drillers.  It was perfect 
for transporting large equipment to remote places.  It was perfect for 
Bootleggers.  It was perfect for the Coast Guard chasing the Bootleggers.18  
By 1926, Higgins Lumber and Export Company was really a boat 
company, manufacturing, improving, and repairing Higgins’ shallow-draft 
boats.19  After surviving the Depression, bankruptcy, and liquidation—
Higgins rebuilt the shipyard, and production was in full swing, 
manufacturing what Higgins called the “Eureka Boat” because it was the 
product of a foreman’s oversight.20  The Eureka Boat had a misshapen hull, 
with a vee section in the middle an a reverse curve in the aft.  This design 
meant that anything in the water in front of the Eureka would be pushed 
away from the boat and it pulled nothing but water toward the propeller 

tucked safely up into its tunnel in the hull.21 
The Eureka could go anywhere and never slow down.  Vegetation or 

debris in the water didn’t stop it.  Shallow water certainly wasn’t a problem.  
Higgins’ unique design was perfect for a lot of things, but it was absolutely 
essential when the U.S. found itself at war.  

The U.S. needed to get troops, tanks, equipment and supplies from 
ship to shore.  This time, the problem found Higgins in the form of a 
request from the Marine Coups. Sixty-one hours later, Higgins and 
his team had designed, built, and delivered the LCM-Landing Craft 
Mechanized, which was used throughout the war.22  Within two years, 
Higgins Industries had 7 plants, employed more than 20,000 employees, 
and had designed 92% of the vessels being used by the U.S. Navy.23  He did 
it by being the first employer in New Orleans to hire anyone with equal pay 
regardless of race, gender, age, or disability.24  When the Allies needed to 
land more than 156,000 troops, plus tanks and equipment on the beaches 
of Normandy, 1,500 of Higgins’ boats were there to take them right up 
onto the beaches.25  

Hitler called Andrew Jackson Higgins the “New Noah.”26  
Eisenhower said he was the man who won World War II.27  Higgins didn’t 
quite see it that way.  His motto was, “The Hell I can’t,” and he was just 
living up to it.  Boat builders build boats and change the world. That is all.
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barrister bullets
BARRISTERS ELECTIONS RESULTS
The Barristers Elections and Holiday Party were held on December 9, 2020 
at The Firefly. Thank you to everyone who came and to our newly elected 
Executive Officers: Amanda Tonkin, President; Meagan Collver, Vice 
President; Zack Walden, Secretary/Treasurer; Matt Knable and Chuck 
Sharrett, Members-at-Large.

BARRISTERS MONTHLY MEETINGS
Everyone is invited to attend the Barristers’ monthly meetings, which are 
held on the second Wednesday of the month. The first monthly meeting 
of 2021 will be on Wednesday, February 10th at 5:00 p.m. on Zoom. 
Networking will begin at 5:00 p.m., and committee reports will begin at 
5:15 p.m.

VOLUNTEER FOR THE VETERANS LEGAL ADVICE CLINIC 
The Veterans Legal Advice Clinic is a general advice and referral clinic 
which will serve between 20 and 30 veterans in the community each month 
with a wide variety of legal issues.  Volunteers are needed between 12:00pm 
and 2:00pm on the 2nd Wednesday of every month. Sign up to help at 
www.knoxbar.org/volunteer, and contact Access to Justice Committee Co-
Chairs Spencer Fair (sfair@londonamburn.com) or Luke Ihnen ( ihnen@
londonamburn.com) with questions.

VOLUNTEER BREAKFAST 
The Volunteer Breakfast Committee will continue to deliver breakfast 
to the Volunteer Ministry Center on the fourth Thursday of the month, 
however, the Center has suspended in-person volunteer opportunities until 
further notice. The Barristers Volunteer Committee continues to accept 
sponsors, but regrettably is unable to accept volunteers at this time. We 
offer our heartfelt thanks to all our sponsors and volunteers. Please contact 
Matt Knable (knablelaw@gmail.com) or Mitchell Panter (mpanter@
lewisthomason.com) for questions or concerns.

MOCK TRIAL COMPETITION TO TAKE PLACE VIRTUALLY
The 2021 TN State High School Mock Trial Competition will take place 
virtually in 2021, over the week of March 15-21. The TBA is in the process 
of determining the format of this competition. For more information, visit 
https://www.tba.org/index.cfm?pg=tennessee-high-school-mock-trial-0. 
Please contact Patrick O’Neal (Patrick.oneal@leitnerfirm.com) with 
questions. 

CLE COMMITTEE TAKING SUGGESTIONS 
The CLE Committee will be meeting in early 2021 to begin planning 
informative and entertaining CLEs for the upcoming year. Please feel free 
to submit any ideas you may have to Sam Louderback (slouderback@
emlaw.com) and Seth Oakes (soakes@tcflattorneys.com) 

BARRISTERS CANNED FOOD DRIVE DONATES 77,219 
MEALS 
Participating firms and teams in the Knoxville Bar raised $25,739.99 in 
this year’s Canned Food Drive! Because of your generosity, we far exceeded 
our donation goal of $16,500. This total will provide 77,219 meals for 
hungry individuals and families in East Tennessee through Second Harvest 
Food Bank of East Tennessee.  THANK YOU to each of the teams who 
participated in the food drive, and a special congratulations to Brock Shipe 
Klenk for donating the most meals per employee this year! Take a look at 
the final standings in the graphic below. 
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Quite often, investigating police officers write citations at the 
scene of a motor vehicle accident. All of us know the police report 
itself is hearsay and not proper evidence. Moreover, most of the time, 
the accident is not actually witnessed by the police officer. The parties 
involved in the accident generally call the police to the scene. The 
officer(s) interview the parties, any witnesses and make a decision 
regarding who is at “fault” by issuing a citation. Does the citation 
constitute evidence of the fault and/
or negligence per se of the purported 
offender? It depends on how the 
accused responds to the citation.

In the case of Williams v. 
Brown,1 the Tennessee Supreme 
Court (sitting in Knoxville) affirmed 
the Court of Appeals holding 
evidence of a defendant’s payment 
of a traffic fine without contest was 
inadmissible as a party opponent 
admission of guilt. Moreover, mailing 
in a fine is similar to a plea of nolo 
contendere. Brown was a wrongful 
death case arising out of a two-car 
accident, which occurred in Bradley 
County, Tennessee. Mr. Williams was 
driving a 1980 Corvette on a two 
lane road with Mr. Brown following 
him in 1970 Chevrolet truck. As they approached an S curve in the 
road, Mr. Brown tried to go around Mr. Williams and pass him. In the 
trial, there was conflicting evidence2, but the upshot was, while trying to 
pass, Mr. Williams saw an approaching vehicle in the opposite lane, and 
applied his brakes. The drivers both lost control of their vehicles, and 
Mr. Williams’ vehicle traveled around 700 feet, spun out and crashed 
into a tree on the left side of Varnell Road. Mr. Williams did not 
survive the accident. The Tennessee Highway Patrol cited Mr. Brown 
at the accident scene for improper passing. He paid the fine without 
contesting the citation.3

Prior to the trial of the wrongful death case, Mr. Brown’s attorney 
filed and won a motion in limine to exclude evidence of the payment of 
the fine. Plaintiff argued payment of the fine was an admission of guilt. 
The trial court, however, agreed with the defendant. Payment of the fine 
(as opposed to actually appearing in court and pleading guilty or being 
found guilty in court), was not a plea of guilty and was inadmissible. 
The Court of Appeals agreed with the trial court.4

The Tennessee Supreme Court addressed the issue of whether the 
payment of a traffic fine can be admissible evidence against the party 
that paid the fine in a subsequent civil case. The Court determined it 
was an issue of first impression at the time. In answering the question 

in the negative, the Court reviewed Tennessee Code Annotated section 
55-10-207(d)5 allowing the accused to elect “not to contest the charge” 
and pay the fine and costs to the Clerk of Court. The Court reviewed 
other state law, which defined the ability to pay a prescheduled amount 
as a state employing the “cafeteria” system. The Supreme Court further 
noted that most states employing a cafeteria system had determined by 
statute or case law, payment of a fine without contest was not admissible 

in evidence in a later proceeding.6

Moreover, the Tennessee 
Supreme Court held “[w]e think 
that the payment of a traffic fine is 
very closely analogous to a plea of 
nolo contendere which translated 
from Latin, means simply, “I 
will not contest it.”7 The Court 
reiterated the language of sec, 
55-10-207 (d)  as supporting the 
nolo contendere theory. Finally, the 
Court referenced Tenn. R. Evid. 
410, which states nolo contendere 
pleas are not admissible in 
Tennessee.8

At one time or another, most 
of us have showed up in traffic 
court to help a client, a friend, or 
a family member. It is interesting 

to watch people who show up to contest traffic fines. Some of them 
ask for trials, which they often lose. Some of them show up to contest 
the citation and end up pleading guilty. Most lose because they do 
not understand the Rules of Evidence, and many fail to ask obvious 
questions to the citing officer, such as “did you actually witness the 
violation?” I have even had prior cases for transportation companies 
that instruct its drivers to show to court and contest citations. I submit 
showing up to contest citations involving traffic violations is, in many 
cases a bad idea. Depending on the circumstances, perhaps the best 
advice is to just not contest the matter, mail in the fine, and live to fight 
another day.

“YOU MIGHT BE BETTER OFF 
JUST MAILING IN THE FINE.”

1  860 S.W.2d 854 (Tenn. 1993)
2  In fact, the trial court granted a directed verdict in favor of the defendant. 

The Supreme Court reversed that decision and remanded the case for a 
new trial, holding the potential negligence of the defendant was a jury 
question.

3  Brown, 860 S.W.2d at 855.
4  Id.
5  Now codified at Tenn. Code Ann. § 55-10-207(f).
6  Brown, 860 S.W.2d at 856 (citations omitted).
7  Id., citing Black’s Law Dictionary 1048 (6th ed. 1990) (other citations omitted).
8  Id. at 856.

By: David E. Long
MCG Member

L E G A L  M Y T H  B R E A K E R S
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Address Changes 
Please note the following changes in your KBA Attorneys’ Directory 
and other office records:

NEW ATTORNEYS
J. Blake Carter 

Gideon, Essary, Tardio & Carter PLC

Ameesh A. Kherani 
Kherani|Dunaway, PLLC

Matthew Thornton 
Tennessee Law & Mediation, PLC

NEW LAW STUDENT MEMBERS

Travis E. Dorman

Lily-Ana Fairweather

Brooklyn M. Girdley

William M. Hazlerig

Grayson Holmes

WELCOME NEW MEMBERS
THE KNOXVILLE BAR ASSOCIATION IS PLEASED 

TO WELCOME THE FOLLOWING NEW MEMBERS:

Tax-Managed Investing
Trust and Estate Services

IRA Management
A trust is not required to utilize our

investment expertise.

Independent Trust Company   |   Employee Owned

In Knoxville, contact:

John L. Billings
Vice President - Client Administration

865.297.4070     |     tcvwealth.com

Since 1993, our focus has been on preserving our
clients’ financial assets, managing growth, and efficiently

transferring wealth from one generation to another.
We work closely with attorneys to insure the coordination

of our clients’ personal and financial goals.
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B A R R I S T E R  B I T E S

LOSING THE COVID-19 

By: Angelia Morie Nystrom
The University of Tennessee

Executive Director of Specialty Programs

I’ve got the COVID-19. No, I don’t have the virus itself. I have the 
significant weight gain that has come from working from home for the 
past ten months. 

If you have read my column for any length of time, you know that I 
enjoy cooking. The work- from-home situation has caused my cooking to 
go into over-drive. It has become a source of entertainment since we are 
not venturing out of the house. I’ve made favorites from my childhood 
from the backs of boxes and cans. 
I’ve canned lots of food. I’ve scoured 
cookbooks for new and interesting 
recipes. It has been fun.

Unfortunately, I also like to eat. In 
addition to sampling my creations, I also 
tend to stress-eat. This, combined with 
the fact that I’m not really getting out, 
has been bad news. 

I gained the COVID-19. 
With work-from-home, my 

wardrobe has consisted of Lululemon 
pants, t-shirts, and fleece jackets. Since 
all of these things stretch, the weight 
crept up without me realizing it. It 
became obvious, though, when I had to 
wear a suit for a meeting. Despite having 
a closet full of work clothes, I had 
nothing to wear because NOTHING 
FIT. 

The week before Thanksgiving, I 
decided that things had to change. While my mother said I was crazy for 
starting a diet during the holidays, I was desperate.  I needed to work my 
way back to healthy and fit. 

I have completely transformed my diet. I’ve cut out most sources 
of sugar and flour, and I rarely eat processed foods. I eat complex 
carbohydrates—but only early in the day.  I get plenty of lean proteins 
and healthy fats, and I eat lots of vegetables. I’m eating 4-5 times a day 
and am never hungry. I actually feel better than I have in years. 

It has been an adjustment, though, particularly in the way that I 
cook. I enjoy really good food, and I’ve had to come up with ways to 
make my food so good that I don’t feel deprived. 

My favorite “go-to” has been Roasted Curry Salmon with Tomatoes. 
It is a simple, yet flavorful, dish that can be prepared in around 20 
minutes. As a bonus, it requires only two dishes to make (a casserole dish 
and a microwave-safe bowl), so clean-up is a breeze. 

To prepare the dish, heat oven to 400°. 
Then, cook 2 cups long-grain white rice in the microwave. (I use 

Fresh Market rice. To cook, combine 2 cups of rice with 3 cups of water 
in a microwave safe bowl. Cover with plastic wrap and microwave on 
high for 15 minutes). 

Meanwhile, toss 1 pint grape tomatoes, 1 tablespoon olive oil, kosher 
salt and cracked black pepper in a baking dish. Nestle 4 salmon fillets 
among the tomatoes. (Note: I prefer steelhead trout, which looks like 
salmon but is genetically a trout and has a milder flavor). Cover the fillets 
with curry powder. Roast until the fish is opaque throughout and the 

tomatoes are soft, 15-18 minutes. 
Remove the rice from the microwave. Spray lightly with olive oil. (I 

like La Tourangelle Extra Virgin Olive Oil Spray.) Sprinkle curry powder 
on top and mix well with a fork. 

Serve the salmon and tomatoes over the rice. Sprinkle with ¼ cup 
torn basil. It is pretty, and it tastes really good. 

To make the dish more diet-friendly, I am now eating cauliflower 
rice instead of real rice. This has been 
an adjustment since I really do not like 
cauliflower. I purchase the microwavable 
bags of cauliflower, and cook according 
to directions. I then add the contents of 
the bag to a skillet, and then add enough 
curry powder until it turns yellow. I have 
found that if you cook it over medium 
heat until it starts to brown, it develops 
the consistency of rice and loses any 
cauliflower flavor it may have had.  For 
someone who does not like cauliflower, 
it is really quite good. 

We have also enjoyed filet mignon 
tails with skillet tomatoes and spicy 
green beans. I purchase filet tails (the 
trimmed off ends that are left after the 
butcher cuts steaks) at Fresh Market. 
They are much cheaper and just as good. 
I usually bake them in the oven on a 
cast iron skillet to desired doneness, 

seasoning with a little garlic and cracked pepper. To prepare the tomatoes, 
add a tablespoon of olive oil to a skillet over medium-high heat. Add 
2 pints grape tomatoes and ¼ tsp salt and black pepper to taste. Cook, 
tossing occasionally, until they begin to soften. Add in ¼ cup fresh 
oregano and then set aside.  Meanwhile, cook a package of microwavable 
fresh green beans according to package directions. Heat 2 cloves of 
thinly-sliced garlic in the skillet where you prepared tomatoes. Add 1 tbs 
olive oil, stirring frequently until fragrant. Add the green beans and ½ tsp 
each of salt and pepper. Toss to combine. Sprinkle with red pepper and 
serve with the steak and tomatoes. Not only does this combination taste 
great together, it looks pretty on a plate. 

I have found that I sometimes struggle with ways to prepare 
vegetables that the whole family will eat, especially since I am not using 
butter and very little salt. My “go-to” vegetable recipe is roasted sweet 
peppers with feta and balsamic vinegar. I add a bag of small sweet 
peppers to a casserole dish. I then drizzle a balsamic vinegar glaze over 
them. (I like the thicker balsamic vinegars that they sell at Tree and Vine 
downtown.) Sprinkle ½ cup crumbled feta cheese over the peppers and 
bake at 400° until they start to brown. This dish has wonderful flavor 
and it pairs well with most meats. I prefer them with either a petite filet 
mignon or baked chicken with smoked paprika, but they really pair well 
with most anything. 

 Hugh, Trace and I are currently the only ones consuming these 
healthy dishes; however, per Hugh, they are “good enough for company.” 
Happy Eating in the New Year!
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In these days of the Great Pandemic, we all have become familiar with 
videoconferencing via Zoom, Teams, BlueJeans, GoToMeeting, Google 
Meet, and similar services.  But some folks are choosing “live streaming” 
over videoconferencing in certain situations.
 So, Bill asked Phil to explain the difference between the two options.  
Basically, in a videoconference, everyone is a participant. Live streaming, 
on the other hand, is much like a live TV show broadcasting over the 
internet via certain selected channels.  Using live streaming, the host 
controls the entire experience; and there is no input from the audience.  
If you live stream, you can allow anyone to watch; or you can control the 
audience and even charge 
admission.  Nowadays, in 
these COVID times, many 
musicians and artists are 
looking to live streaming as a 
way to make a living.
 You may ask: “Why 
should I live stream instead 
of videoconference?” That 
is a good question.  For 
example, if you teach a 
class or an instructional 
session, you do not want 
participants chiming in or 
interrupting.  If you are 
hosting a live event, you only 
want audience members, not 
participants.  Some lawyers 
are using live streaming 
on social media to build 
their practice (in other 
words, to advertise).  They 
present information to viewers in which they address commonly-asked 
questions, etc.  The sessions can then be recorded and made available on-
demand.  They use live streaming to make them seem more accessible and 
authentic.  Mitch Jackson, aka “The Streaming Lawyer,” makes frequent 
use of advertising by streaming.
The Software and Hardware Needed to Get Started
 First, let’s discuss the hardware you need.  At the most basic level, 
the only equipment you will need is the same webcam you have been 
using for your Zoom court hearings.  You can also use a smartphone, an 
iPad, or a less expensive video camera, like the Canon PowerShot, or even 
a security camera (like Arlo) or a GoPro camera.  You may also need a 
good microphone (such as the Blue Yeti Nano) and two tripods, one for 
the camera and one for the microphone.  If you want to look professional, 
you will need extra lighting, such as a halo light.  Many models are 
available on Amazon, and several include a tripod to hold the light and 
the camera.  (And, if you are as ugly as Bill, you will need LOTS of 
make-up.)
 Now comes the tricky part.  If you are using a webcam or a 
smartphone, you will not need a “capture card.”  But if you are using 
a camera, like a PowerShot or a GoPro, you may need one.  This box 

converts the signal from the camera and prepares it for use by a computer.  
You will also need a computer, of course.
 Next, you will need a streaming platform.  The most comfortable 
platform to use for this purpose is Zoom, in our opinion.  If you choose 
to stream via Zoom, you will be limited to streaming on Facebook, 
Workplace by Facebook (whatever that is), or YouTube.  (You can also use 
a “custom” live streaming service, but that will require more machinations 
and explanations.)
 If you do not choose to stream via Zoom, or if you want to stream 
on multiple platforms simultaneously, you will need more software or 

hardware.  You can use Open 
Broadcaster Software (OBS) 
to convert the signal for 
streaming, or a “hardware 
encoder,” like Eze Caster 
Pro.  To stream on multiple 
platforms at the same 
time, you will need to use 
specialized services, such as 
Restream (restream.io) or box 
cast (boxcast.com)
Upgrades
 You will get the best 
“bang for your buck” by 
upgrading your lighting. 
A practical, basic lighting 
system is “three-point 
lighting.”  This technique 
uses the main light that is 
the brightest of the three and 
is directly on the presenter. 
A second, fill light, is below 

the main light, and is shone from the side.  The third light shines on the 
subject from the rear.  You can adjust the three lights until you get the 
best image.  Or, if your event is on a stage, you can use professional stage 
lighting.
 The next upgrade would be a better quality sound.  For example, 
you could use a studio-quality microphone or headset or an audio mixer 
to use multiple speakers or multiple audio sources, such as transition or 
background music.  (Perhaps you could persuade Jon Rose, an expert 
audio engineer, to help you.)
 The next and most expensive upgrade would be using multiple 
cameras.  This could be very expensive and time-consuming but would 
give your live stream a professional, broadcast-quality look.  You can mix 
the video using software such as Studio 6 from Livestream or hardware, 
like the products from Blackmagic Design.
 So, we know we got a bit technical, but we believe that more and 
more attorneys and professionals will begin to live stream for various 
reasons.  Live streaming can appeal to a broader audience.  It can reduce 
the amount of travel for the audience and save money for everyone.  And 
the quality of the video image gets better and better.  We will have to 
dramatically improve our make-up regime to  keep up.

B I L L  &  P H I L ’ S  G A D G E T  O F  T H E  M O N T H

TO ZOOM, PERCHANCE TO 
STREAM

By: Bill Ramsey
Neal & Harwell
By: Phil Hampton
Founder and CEO, LogicForce Consulting
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O U T S I D E  M Y  O F F I C E  W I N D O W

A NEW YEAR

By: Robbie Pryor
Pryor, Priest & Harber

Social media is filled with proclamations as to how awful 2020 has 
been. Memes, tweets, and funny videos fill the airspace declaring what 
is very clear - this has been a strange and terrible year. Of course, Covid 
steals the lead here. Social distancing, lock downs, masks, infections, and 
deaths grabbed the headlines and changed how we live. Social unrest 
with race issues and political discontent on a scale never seen have also 
added to the misery and uncertainty. In our business, court closures, jury 
trial suspensions and Zoom have caused us to 
adapt and operate in new ways. We lost Pam 
Reeves. I still can’t believe it, even after seeing 
it on paper. College football - our Vols - where 
do I even start with that. 

But, 2021 holds some promise. A 
vaccine, a new President1 (I don’t care what 
your politics are - this new guy is not nearly 
as divisive. Can we agree on that at least?), 
and, well, football couldn’t be as bad as it has 
been…can it?

I’m not asking for much. I just want to 
walk to work every day without a mask. I want to eat at Pete’s and be able 
to chat with good people like Will Carver2 in the seat next to me. I want 
to talk to a crying client from closer than a table length away. I want to 
stand in a courtroom and not worry what I touch and take a deposition 
without plexiglass or Zoom. I want to eat lunch with my partners. I want 
to sit in Neyland Stadium with my son and eat popcorn and hot dogs and 
Skittles, even if our team sucks. I want to hug and see smiles. I want to 
shake hands - with co-counsel and opposing counsel and clients to show 
my respect and admiration. I want Walter Cronkite. Can I ask for that? 
I want empathy from the White House3 and the man on the street. In 
other words, I want life to go back to normal and then I want us to have 
learned something. 

I have always taught my children to listen to life. Listen to what 
it tells you. You don’t have to be a person of faith to believe that our 
lives, individually and collectively, and the world at large, speak to us. 
Seas rising and ice melting tell us something is different. Maybe your 
old football injury tells you it will rain. Could an election confirm that 
we want to be kinder to one another? Could a pandemic teach us that 
we all must make small sacrifices for the greater good? Can Black Lives 
Matter and George Floyd’s death stop us in our tracks and suggest that 
we look inward and find empathy, to make us question whether we are in 
fact racists? Can we really self-examine? Might you hold your children 
closer or cherish family gatherings you recently took for granted? 
Circumstances in my own life forced me long ago to search for the silver 
lining, to seek the good from disaster and tragedy, even when it was 
unimaginable to do so. As difficult as it was, I joined the quest to find it 
and did. Imagine if we all committed to this in 2021. You cannot hear if 
you don’t listen. Imagine if we all listened to what life is telling us. Are 
you listening?

On the KBA home front, I said goodbye to the KBA Board of 
Governors this year, and what a year it was…to observe and listen. 
Occasionally showing up to vote, like I did, isn’t dedication. Dedication 
is Marsha Watson and her staff. In a time of uncertainty and uncharted 
waters, the great work they do for us every day has never been so 
apparent. This year has transformed our organization. Our KBA 
President, Hanson Tipton, had no idea what his life was going to be like 

in 2020. Can you imagine? The last I heard, 
he wasn’t fighting for another term. He and 
I have been fighting each other (respectfully, 
of course) for our respective clients in a 
pending case while he has been handling an 
unprecedented year as President of this bar 
association. With all due respect to our past 
Presidents, the hurdles and countless hours he 
has given for our benefit are “unlike anything 
we have ever seen before.” 4 It has been 
impressive and has multiplied my respect for 
him.5

So, listen to the world around you. 
Perhaps you will be a better spouse, parent, and lawyer. Perhaps our 
profession will be all the better for it. Perhaps 2021 would be a year to 
remember, even if the Vols stink again. What can you do to play your 
part? I must cut this short now to respond to a Motion to Compel 
Discovery. Carry on.6

Happy New Year.

1    I apologize if you like President Trump. I don’t understand you but I will try harder in 
2021.

2    I don’t really like Will Carver. He is just the only one who will talk to me at Pete’s.
3    Again, apologies. I’m trying, but it is 2020 as I write this. I’m giving myself until 

January 1.
4   President Donald Trump.
5   Unlike Carver, I’ve always liked Hanson.
6  By the way, Sophie (my Golden Retriever) is still holding her own.
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We remain mired in the Energizer Bunny of presidential elections.  
As of this writing, the current president has still refused to concede, 
despite the certification of more than enough electoral votes to elect 
his rival.  Nor have the president’s allies given 
up.  Ken Paxton, the indicted attorney general 
of Texas, has filed an original complaint in the 
U.S. Supreme Court, joined by seventeen other 
states (including Tennessee) asking the Court 
to invalidate the votes of several swing states.  
Meanwhile, the current president has pressured 
governors and legislatures of those swing states to 
submit alternate slates of electors to Congress, so 
far without success.    

Can we go home soon?
If, like most of us, you are suffering from 

election fatigue, take heart: We’ve been here 
before, and we got through it.  In 1876, the most 
important issue was Reconstruction, and, by extension, the recently-
concluded Civil War.  Aided by East Tennessee’s own Andrew Johnson, 
former Confederates, Democrats all,1 had regained political dominance 
in most of the former Confederacy.  There followed a violent campaign 
of terrorism against Republican voters in the South, especially Black 
Republican voters.  One Black woman in Louisiana testified before an 
electoral commission that a gang of white people had come to her home 
and demanded to know how her husband intended to vote.  He answered 
truthfully: He would vote Republican.  The gang of white people shot 
and killed him.  Then they shot and killed the baby his wife carried in 
her arms.  Then they gang-raped the Black woman and stabbed her.2  She 
testified under armed escort.

Such terrorism was common.  Indeed, contemporary observers 
described Louisiana as “bulldozed,” a term that predates the modern 
construction machine, and which meant, in the nineteenth century, 
beaten into submission by a bullwhip.  But whippings were mild 
compared to the fate that awaited other Black men, who were castrated, 
hung, and burned to death in hundreds of lynchings attended by 
thousands of smiling white people, including white children.  Black 
women were also lynched.  If you have the stomach for it, you can read 
more online.3  

Despite all of this terror, three states remained under nominal 
Republican control in 1876: South Carolina, Florida, and Louisiana.  
In those states, slates of Republican electors were certified and sent to 
Congress.  But Southern Democrats sent alternate slates.  Which slates 
should Congress count?

It was a pressing issue, because the race was close, closer than any 
presidential contest in American history.  The Democratic candidate, 
Samuel Tilden, had 184 electoral votes—just one vote shy of the 185 
needed for victory at that time.  The disputed votes would therefore 
decide the election.  Tilden had also won the popular vote—allegedly.  
When so many Black Republican votes were suppressed, it was quite 
possible that the opposite was true.  Voter fraud was rampant.  In South 
Carolina, more than one hundred percent of eligible voters allegedly cast 
votes.  In an election free of fraud and voter suppression, the Republicans 
would likely have won.4

But the election was not free and fair, and so Congress had to make 

a decision in circumstances that were far from ideal.  Unfortunately, the 
Republican-controlled Senate could not agree with the Democratic-
controlled House on which electoral votes to count.  Congress established 

an electoral commission to address the issue—
which also split along partisan lines.  With a 
looming statutory deadline for the presidential 
inauguration on March 4,5 a compromise was 
reached: Democrats would accept the disputed 
Republican electoral votes, giving Rutherford 
B. Hayes the White House, in return for Hayes’ 
promise to send federal troops back to their 
barracks.  The Southern Democrats promised 
to respect Black civil rights.  Hayes kept his 
promise; the Southern Democrats did not.  And 
thus Reconstruction gave way to Jim Crow, aided 
by several Confederate-friendly Supreme Court 
cases.6    

 In the wake of this mess, Congress passed the Electoral Count 
Act of 1877, which sought to establish procedures that would avoid such 
problems in the future.  A subsequent amendment creates the so-called 
“safe harbor” provision:

 If any State shall have provided, by laws enacted prior 
to the day fixed for the appointment of the electors, for 
its final determination of any controversy or contest 
concerning the appointment of all or any of the electors of 
such State, by judicial or other methods or procedures, and 
such determination shall have been made at least six days 
before the time fixed for the meeting of the electors, such 
determination made pursuant to such law so existing on said 
day, and made at least six days prior to said time of meeting 
of the electors, shall be conclusive, and shall govern in the 
counting of the electoral votes as provided in the Constitution, 
and as hereinafter regulated, so far as the ascertainment of the 
electors appointed by such State is concerned.7 

This rather convoluted sentence has been widely interpreted as 
meaning that, once a state certifies its electors, Congress must accept 
them.  Because the safe harbor deadline of 2020 has now passed, many 
Democrats are declaring the election over.  But the president disagrees.  
And, as we all know, Congress does what Congress wants to do.  And, 
sometimes, as in 2000, the Supreme Court enters the fray.
 Stay tuned.    

Y O U R  M O N T H L Y  C O N S T I T U T I O N A L
By: Stewart Harris
Lincoln Memorial University
Duncan School of Law

Stewart Harris is the host of Your Weekly Constitutional, available for streaming and downloading on iTunes and Spotify.

1  Democrats, at that time, were the party of white supremacy, while Republicans 
supported civil rights for Blacks.  Understandably, Blacks voted overwhelmingly for 
Republicans.   

2  Michael F. Holt, Langbourne M. Williams Professor of American History at the 
University of Virginia, “By One Vote: The Disputed Presidential Election of 1876” a 
presentation at the Miller Center of Public Affairs, University of Virginia, March 4, 
2011, available at: https://millercenter.org/news-events/events/one-vote-disputed-
presidential-election-1876.  

3 https://en.wikipedia.org/wiki/The_National_Memorial_for_Peace_and_Justice
4 Holt presentation, fn. 2, supra.
5 Years later, in 1933, the Twentieth Amendment established January 20 as the date 

upon which presidential terms begin and end.  U.S. Const, amend. XX, § 1.
6 See, The Slaughter-House Cases, 83 U.S. 36 (1873); United States v. Cruikshank, 

92 U.S. 542 (1876); The Civil Rights Cases, 109 U.S. 3 (1883).
7  3 U.S.C. § 5.

HAVE WE REACHED SAFE HARBOR?
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L O N G  W I N D E D 

ANNUAL MEETING DIARY 
(PANDEMIC EDITION)

By: Jason H. Long
London Amburn

Every year I do a running diary of the KBA Annual Meeting.  It 
is an easy way for me to avoid having to come up with a new topic for 
December and gives me an opportunity to poke fun at Chris McCarty 
(win-win).  Fair warning this year, I am required to keep this column 
brief, at around 1000 words.  Inevitably, an effort to comment on 
everything that happens at the meeting causes me to run out of space and 
turns this diary into nothing more than a list of events and names.  This 
year, I am skipping large swaths of the meeting.  I mean no disrespect 
for those omitted in this column.  It was a 
great year for the KBA, and I am honored to 
be practicing law in such an active bar with 
fine lawyers who recognize the higher purpose 
to which we are called.  That having been 
said, if you feel I have omitted an important 
person or event, feel free to write your own 
column for DICTA about it, this one is mine.  
Without further ado, I present a running diary 
of the 2020 KBA Annual Meeting, Pandemic 
Edition.

8:30 a.m.  Our fearless leader, Hanson 
Tipton, calls the meeting to order right on 
time, and we are off and running.  A few things 
to note here.  Due to COVID-19 protocol, 
our meeting is being run virtually.  Kudos 
to the KBA staff for pulling this together.  I 
know Marsha is on pins and needles right now, 
praying that the technology holds up.  I think 
I can see a vein in her forehead bulging.  I’d say her stress level is about 
an 8.  For the record, all attendees are virtual but the executive committee 
are physically present in the Main Assembly Room of the City County 
Building, ready to give our reports live.  My mask is itching and I’m 
starting to sweat a little here.  

8:32 a.m.  After the welcome and call to order, we rise for the 
Pledge of Allegiance.  Funny thing, we only really say the pledge as 
adults when we are in large crowds of people.  Our voices get drowned 
out individually and the force of the crowd just kind of pulls you along.  
Standing here now, with only five other people in the room, I can clearly 
hear my own voice, and I realize I may not know all the words to the 
pledge.  That’s not quite fair.  I know all the words but I am not positive 
if “under God” comes before or after “indivisible.”  We’ll know soon. . . . 
Turns out “under God” comes first.  I had a fifty-fifty chance and nailed 
it.  This is going to be a good meeting.

8:41 a.m. First real test of the day.  Hanson requests waiver of the 
reading of the minutes.  Someone types “so moved,” there is a second, 
and we successfully pass the first motion of the day.  I had moles planted 
by the computer to make the appropriate motions but it turns out they 
weren’t needed, as there were tons of people willing to make this motion.  
Leave it to a bunch of lawyers to be ready to go with Roberts Rules of 
Order at the drop of a hat. 

8:46 a.m.  I am on to give the Treasurer’s Report.  Good news.  We 
have money in the bank account, which was not a guarantee when I took 
office.  Had there not been a pandemic, there was at least a 25% chance 

the funds of our Association would have been sitting on a hard six at 
craps table number three in the Bellagio right now.  So many missed 
opportunities this year.

8:58 a.m. Awards presentations begin, mostly pre-recorded.  The 
DICTA awards come first.  I like my chances this year.  My expose on 
the murder hornets that Hanson brought into the country was “grade 
A” reporting (Woodward and Bernstein level).  First, we see a recorded 
presentation of the DICTA editorial board giving a special recognition 

award to Nick McCall.  I never realized how 
large the lower half of Chris McCarty’s face 
is.  I bet he has his masks specially made.  Now 
comes the big one.  The DICTA Award for best 
submission of the year.  And the winner is . . . 
Bill and Phil?  Oh, come on.  Those guys?  Sure 
they provide valuable information about the 
use of technology to improve your practice, 
critical in this pandemic year of remote 
lawyering, but can they write an article about 
feet?  I can and did.  Just saying, I may have to 
dispute the result.  Surely there is an attorney 
general out in Texas somewhere who will take 
up my cause.

9:12 a.m.  Denise Moretz wins the 
President’s Award.  Judge Mary Beth 
Liebowitz wins the Judicial Excellence Award.  
Josh Headrick looks sharp in a bow tie.  
Dwight Tarwater wins the Governor’s Award 

and flashes that famous Tarwater smile.
9:22 a.m.  Allison Jackson delivers the Barristers’ Report.  We get 

it. We get it.  You are young, you have boundless enthusiasm, ideas, and 
energy . . . I hate you for making me feel so old.  Mitchell Panter and 
Matt Knable even managed to cook breakfast from home all year for the 
homeless . . . stop showing off.  Congratulations to Amanda Tonkin for 
assuming the position of president, you have large shoes to fill.

9:28 a.m. Election results are announced.  Congratulations to Daniel 
Ellis, Jonathan Cooper and Carlos Yunsan.  Welcome to the Board.

9:31 a.m.  President’s remarks by Hanson.  I tease Hanson a lot 
because I know he can take it and dish it out as well.  Plus, its always fun 
to make fun of a Webb graduate (win-win).  Still, I can’t help thinking 
that we could not have had a better president for this particular year.  
Hanson remained steady, enthusiastic and upbeat in difficult times.  He 
wasn’t going to let something as trivial as a pandemic detour him from 
serving the bar that he loves.  Hanson may have been the perfect person 
for the job this year and he nailed it.  

9:43 a.m.  Justice Lee is on hand to swear in Cheryl Rice as the next 
president of the Knoxville Bar Association, and the reign of terror begins.  
Just kidding, Cheryl.  Like Hanson, I think you are extraordinarily well-
qualified to assume the role you now have.  I couldn’t be more excited 
about our Association and the direction we are heading in.

On a side note, once again, thank you to Marsha and her wonderful 
staff, for continuing to pull of miracles, even during a worldwide 
shutdown.  Is there any doubt the KBA is the best place to practice? 
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BANKRUPTCY JUDGE SOUGHT FOR FEDERAL COURT IN 
GREENEVILLE
The U.S. Court of Appeals for the 6th Circuit is soliciting applications 
for persons interested in appointment as a bankruptcy judge for the East-
ern District of Tennessee at Greeneville. The position is vacant due to 
the retirement of Bankruptcy Judge Marcia Phillips Parsons. The term of 
office is 14 years with a possible renewal appointment. Applicants must 
be a member in good standing of the bar of the highest court in at least 
one state, must have five years of active practice, and possess good charac-
ter, sound physical and mental health, and a commitment to equal justice, 
among other requirements. Applications are available online at www.ca6.
uscourts.gov and must be received by the court by Jan. 6, 2021.

LEGAL AID OFFERS CONTRACT ATTORNEY PROGRAM
Legal Aid of East Tennessee is recruiting local private attorneys practic-
ing in Knox, Blount, Loudon, and Sevier counties to participate in the 
Contract Attorney Program (CAP). Attorneys will be paid at the rate of 
$75.00 per hour for services rendered plus reasonable out of pocket ex-
penses incurred incident to representation. Total billings per case cannot 
exceed $1000 unless written approval is granted in advance. All cases 
will be related to the recent Covid-19 pandemic, assigned by Legal Aid, 
and will be across a wide range of subjects from landlord/tenant cases to 
Orders of Protection. Legal Aid will be willing to help answer questions 
and provide guidance. Attorneys representing clients through the CAP 
program will be covered by LAET’s Professional Liability insurance poli-
cy and entitled to receive Continuing Legal Education credits. Interested 
parties should email Deb House, Director of Development and Compli-
ance at dhouse@laet.org

KBA CLASSIFIEDS EXPANDED TO INCLUDE LAW STUDENT 
INTERNS
Reliable help when you need it! Have you ever been short on time and in 
need of help to reach a deadline? Do you ever wish you could delegate tasks 
like research and writing so that you could better focus on practicing law? 
In short, do you need an intern? We want to help! The KBA has updated 
our Classifieds and added the option to post listings specifically seeking law 
student interns. We have been working closely with the law schools who 
have expressed that students are desperate for internships and opportunities 
to gain experience while in law school. Law students will benefit from this 
invaluable exposure to the local legal community. Students may post their 
resumes and signify that they are seeking internships. Attorneys and law 
firms will have the ability to post intern listings and browse resumes of 
eager candidates. Click on Public Resources and select “Career Classifieds” 
from the dropdown navigation. The Classifieds receive in excess of 8,000 
page views each month so if you are looking for a job or a new position, 
make sure to check out this valuable resource at www.knoxbar.org.

LEGAL HISTORY VIDEOS AVAILABLE
In 2012, the KBA’s Archives Committee began interviewing senior mem-
bers of the local legal community to capture their stories and perspectives 
on life and the practice of law. With funding provided by the Knoxville 
Bar Foundation, the KBA has been able to preserve this history for future 
generations of lawyers and other interested persons. It is important not to 
forget the contributions of those who built the local bar and sharing mile-
stones and stories of great lawyers and judges provides new lawyers with 
historical perspective and inspiration. View the interviews online at www.
knoxbar.org by clicking Member Resources and then Practice Resources.

OFFICE SPACE AVAILABLE:
• Downtown Office Space - Downtown attorney has office space 

available for rent at The First Horizon Building, 800 S. Gay St., 22nd 
floor. The rent includes phone and internet. Westlaw available. Email 
jfanduzz@gmail.com for inquiries

• Office Space for Lease at 5344 N. Broadway, Knoxville. Across from 
Fountain City Park. Approximately 900 sq ft. Office Space includes 
a reception area, conference room and work area for additional 
employees. Very Affordable Rate with a two (2) Year minimum lease 
required; great for satellite office. Qualified prospects call: (865) 805-
1911.

B E N C H  A N D  B A R  I N  T H E  N E W S
How to place an announcement: If you are a KBA member in good standing 
and you’ve moved, have property to rent, or received an award, we’d like to 
hear from you. Talks, speeches (unless they are of international stature), CLE 
promotions and political announcements are not accepted. Notices must be 
submitted in writing and limited to 100 words. They are printed at no cost 
to members and are subject to editing. Email your notice to Marsha Watson 
at mwatson@knoxbar.org.
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CLINICS IN COVID: THE YEAR  
IN REVIEW AND THE PLAN FOR 2021

2020 has been a year of surprises and transitions across the board and the Pro Bono Project is no exception. COVID has forced us to change the 
way clinics are held as in person clinics present a risk to both clients and attorneys. In October, in recognition of National Domestic Violence Victim 
Awareness month, Legal Aid partnered with the McNabb Center and the YWCA of Knoxville and the Tennessee Valley to hold a virtual general 
legal advice clinic for victims of domestic violence. With the support of KBA volunteers and UT Law Students, eight clients were able to speak with a 
volunteer attorney. I am so grateful for the many attorneys and law students who volunteer for the virtual clinics and the Knoxville Bar Association for 
their support. 

“Volunteering at the DV clinic was an incredible opportunity. While COVID made the experience a little more challenging having to use 
an electronic interpreter service, it felt so good to help fellow women get the help they need and deserve. I had the honor of speaking to two 
women, one an American mom of 2 girls and another an Arabic woman with two children. Working with a translator to assist the Arabic 
client was not only inspiring but also heartwarming knowing we can provide services to anyone virtually! I only hope that these two women 
are able to get what they’re looking for by reaching out to Legal Aid and I cannot wait to do another clinic again!”       
– UT Law Student Kayla Moran

Clinics are a wonderful way to get involved in the community and help reach underserved populations. An hour contribution of your time can 
make such a difference in a client’s life! The Pro Bono Program’s goal in 2021 is to continue to offer the traditional, in-person clinics when doing so is 
safe for all parties involved but, in the interim, continue to provide virtual clinic options. One of the benefits of virtual clinics is the flexibility it provides 
for clients and attorneys to connect at a time that works well for both parties. As 2021 begins, I hope you’ll consider volunteering for one of the late 
winter/early spring general legal advice clinics that we plan to host virtually. All legal specialties are needed as our clients have a wide range of legal 
concerns, but we are always looking for attorneys interested in helping with family law questions regarding divorce and child custody. Keep an eye on the 
KBA and Legal Aid website for upcoming opportunities to volunteer for a clinic in the New Year. 

VIRTUAL VETERAN’S LEGAL ADVICE CLINIC 
We will not be holding a Veteran’s Legal Advice Clinic in the month of December or January of 2021 but will once again begin offering this 

popular clinic in February. The clinic is regularly held on the second Wednesday of every month which falls on February 10th in 2021. The Veteran’s 
Legal Advice clinic is a joint project of the Knoxville Barristers, the Young Lawyers Division of the Knoxville Bar Association (KBA), KBA/Barristers 
Access to Justice Committees, Legal Aid of East Tennessee, Knox County Public Defender’s Community Law Office, the University of Tennessee 
College of Law, Lincoln Memorial University – Duncan School of Law, and our local VA. Since I began in August of 2020, we have held three virtual 
clinics enabling 25 area veterans to connect with a local volunteer attorney by phone to receive advice on a wide range of topics. Any attorneys interested 
in providing advice to veterans in upcoming clinics are encouraged to sign up online through the KBA website at https://www.knoxbar.org/index.
cfm?pg=Upcoming-Legal-Clinics. 

PRO BONO PROGRAM
Despite COVID, Knox county attorneys continued to take case after case for the Pro Bono Program. As I write this in early December of 2020, 

the Pro Bono Program at Legal Aid in Knoxville has matched around 167 cases with area attorneys and has close to 246 open cases. Our volunteer 
attorneys are the backbone of this program and the reason we can continue to help so many clients that would otherwise be unable to access the civil 
justice system. I want to thank everyone who continually steps up to take cases, I am so grateful for our incredible area bar. 

2020 pro bono cases range from document preparation for estate planning to helping clients with adoptions, conservatorships, and name changes. 
Just recently a client reached out to express her relief in finally being able to get her son’s name changed to reflect the name he’s always gone by after she 
separated from his abusive father 10 years ago. Another client was so grateful to have a pro bono attorney help her execute estate planning documents 
to enable her to take care of her husband, a veteran who is beginning to suffer from early Alzheimer’s disease. Some of my favorite clients of the year is 
the young immigrant couple who, due to a language barrier, mistakenly gave their daughter a boy’s name in the hospital. With the help of a volunteer 
attorney, their school aged daughter was able to changer her name to the name she chose for herself. Finally, we are seeing more and more clients who 
need help with bankruptcy, debt issues, and landlord/tenant problems as COVID strains our community. Pro Bono Attorneys helped us to meet the 
increasing demand for services in this difficult time. 

If you are interested in taking pro bono cases, please feel free to reach out to me directly or go to our website, www.LAET.org to check out Pro 
Bono Matters, where you can browse available cases and find a case that appeals to you. I wish you all a happy and healthy holiday season and hope for a 
better New Year in 2021!

P R O  B O N O  S P O T L I G H T
By: Caitlin Torney
Pro Bono Project Attorney

Legal Aid of East Tennessee

Serving the Legal Community in Assisting
Low-Income Persons To Navigate the Justice System
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T H E  L A S T  W O R D
By: Jack H. (Nick) McCall

“You never really understand a person until you consider things from 
his point of view—until you climb into his skin and walk around in it.” 
--Atticus Finch to Scout, To Kill a Mockingbird  

If anyone wondered how this DICTA column began: like so many things, 
it started with a phone call. In this case, that was a call from Marsha, 
mid-December 2007, that went like this: “Nick, Don Paine has an idea 
for a new DICTA column. He’s read columns in several bars’ magazines 
that makes him think that we need a closing column in DICTA.  Don 
and I think you’d be a great candidate to write it. Don suggested we call it 
‘The Last Word.’ ” 

Silence for a moment. (Flattery just might get you somewhere, especially if 
you happen to be Marsha Watson, and even more so if the “flatteree” is 
me.)

Nick to Marsha: “Sounds like it might be fun. When do you want me to 
start?”

Marsha to Nick: “We need a column in two or three weeks—your first 
column will be in the February 2008 issue.” [Gulp.]  “But, I’ve got an idea 
for someone who you can interview…how do you feel about contacting 
the KBA’s most far-flung member, a lawyer in Canada?” 

And, with that, the “Last Word” was off and running. I never suspected 
then that this column would have run for so many issues, or be as popular 
as it has been with many DICTA readers. But, first and foremost, credit 
must go to Marsha and to my late mentor, occasional co-author, and 
friend, Don. 

My primary philosophy behind choosing topics or interviewees?  I arrived at 
a cross of what one would get if the folksy interviews of the famed CBS 
TV correspondent Charles Kuralt meshed with Studs Terkel’s way of 
getting people to sound in his writings as if they were actually speaking 
directly to the reader, in their own voice and idiom—with, of course, a 
legal “flavor” to the proceedings. As I reviewed my master list of all of the 

“Last Words,” about half of them were the fruits of my interviewing the 
subject of a particular article. The other half or so were where I suggested 
a topic to a prospective subject who had responded: “How about my 
writing it and sending it to you?” The latter was certainly much easier 
for me, but the former approach tended to better capture the individual 
voices, styles and mannerisms of those interviewees. 

While many were legally themed, my general aim was to kind of reach up 
and beyond, or outside, our usual daily work lives to capture something 
different or unique—something that, as Arsenio Hall said, makes you go 
“Hmmmm”--about one of our colleagues or a particular topic. Hopefully, 
the columns usually succeeded in achieving that goal.

A favorite Last Word? Oh, that is too hard; there are so many to choose 
from! Between raccoon whisperers, elephant wranglers, klezmer 
musicians, athletic heroes and sports fans, entrepreneurial and charitably-
minded colleagues, learned and insightful judges, speed racers, world 
globetrotters, iguana catchers, and a plethora of others…for me to be 
selective feels like I am shortchanging one of my children.  

Judge Wimberly’s photos—only a few of which could be published 
within DICTA’s space constraints—ranged from breathtaking, to funny, 
to: “What on earth was up with that?” (E.g., March 2014’s DICTA: 
one look at his photo of a young woman dressed up a la “Alice in 
Wonderland,” playing croquet with a bowling ball, and you’ll see what 
I mean.)  But, the “Last Word” tribute to Don Paine, not long after his 
death in fall 2013, remains most poignant. After all, Donnie was, in many 
ways, truly the godfather of this column.   

I leave you for now with four random thoughts.

Abide by the truth. Forget Pontius Pilate’s cynical words: “The truth? 
What is the truth?” I am committed to an abiding belief that most 
lawyers seek the truth and want to get at the truth. How we do that 
in this profession is admittedly imperfect. Yet, we live in a society--
and, perhaps, a world at large—where finding and defending the truth 

Q: Nick, what are your “last words” for the KBA’s readers as you end this 
column?

A: JACK H. (NICK) MCCALL, JR.
Office of the General Counsel, Tennessee Valley Authority
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“The Last Word” column is coordinated by KBA Member Nick McCall. If you have an idea for a future column, 
please contact Nick at nick.mccall@gmail.com

once we have assayed and 
established it, is increasingly, 
seemingly, as rare as hen’s 
teeth. In such times, lawyers’ 
commitments to standards 
of integrity and process, and 
striving to find and establish 
the truth, are essential. If 
we desire to maintain a civil 
society and the democratic 
republic that we have known 
under our Constitution, it falls 
squarely on the members of 
our profession to stand firm 
and abide by those precepts. If 
not us, then who? 

Be kind to each other, and to 
yourself.  While this may be 
self-explanatory, let me add: we can be tough professionals, zealously 
representing our clients, without being jerks. We can try to “put ourselves 
in the other fellow’s moccasins” once in awhile. Sometimes, it is not at all 
unprofessional to ask your adversary out for coffee or lunch.  

Permitting ourselves kindness and respect, even in the midst of legal 
strife, is not only something we should do as far as visualizing what 
our opposing counsel may face. We can—and must—afford the same 
opportunity to ourselves. Let me elaborate. We need to take the time to 
afford ourselves the chance to permit ourselves a little bit of humanity. 
Even hard-charging lawyers need the fresh perspective of “R&R” time. 
It has taken me some years to recognize that need in my own self, and to 
acknowledge that it is not weakness or laziness to go with that need. For 
more on that…

Always take your lunch time. This may sound odd (one can hear Gordon 
Gekko from Wall Street snarling: “Lunch? Lunch is for wimps!”), but for 
those of us who drive ourselves hard, we need nutrition. We need time 
to process and “de-program” from the daily demands of law practice. 
Lunch can be a very good way to do those things. If you don’t eat lunch, 
that’s okay: taking lunchtime for exercise, a good walk or yoga break, or 
anything that can give you a mental change of space/change of pace can 
also do the trick.  

After almost thirty years of practice, I cherish the time I can take at 
midday to “recharge my batteries.” Taking that lunch break is what 
usually works for me. Besides, per the late, great, Bob Bailey: “I often 

tell young lawyers that 
they should always take 
the time to each lunch 
out of the office. It just 
might be the only good 
thing that you can count 
on happening during your 
day.”   

Last, cherish your 
legal friendships. As 
a lawyer whose work 
has tended to focus on 
some esoteric practice 
areas—federal securities 
and state Blue Sky laws; 
REITs; franchising law; 
e-commerce; medical 
imaging; and federal 

procurement laws—practice can be somewhat isolating and insular. 
It is no exaggeration to say that the friendships I have made through 
bar activities and the KBA have helped me not only feel grounded as a 
professional; those are among the very best and most fulfilling friendships 
I have had over almost sixty years of life. “The Last Word” has also helped 
me make quite a few new friendships, and helped cultivate existing ones, 
too.  

Beyond those sentiments lie intrinsically important thoughts for us as 
members of a shared, hard-learned range of skills, talents, and ways of 
thinking and acting. “We must indeed all hang together,” as Ben Franklin 
said in 1776, “or most assuredly, we shall all hang separately.” In a world 
where law, the rule of law, and the legal system are under attack, those 
words may seem to have a powerful and renewed resonance to many of 
us in this profession. As Bob Ritchie once eloquently opined, we are all 
brothers and sisters before the bar.  “We are but warriors for the working-
day,” Shakespeare wrote.1 

My immense thanks to Marsha and Don for their brainstorm in fall 
2007 that led to this column. Thank you, too, for allowing me to share a 
host of stories, memories, and adventures of our fellow lawyers with you 
over the last twelve years. I hope that you have enjoyed these articles and 
colleagues’ insights and adventures as much as I have enjoyed bringing 
them to you. 

1  William Shakespeare, Henry V, act 4, sc. 3.
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The Knoxville Bar Association (KBA) held its Annual Meeting virtually on Friday, December 11, 2020. The 
President’s gavel was passed from Hanson R. Tipton, a member of the Knoxville law firm of Watson, Roach, 
Batson & Lauderback, PLC, to Cheryl G. Rice, a civil litigator with Egerton McAfee Armistead & Davis, 
P.C.During the meeting, the following KBA members were elected as officers for 2021: President-Elect - Jason 
H. Long, Treasurer - Loretta G. Cravens, and Secretary - Catherine E. Shuck. The membership elected the 
following KBA members to the four open positions on the Board of Governors: Jonathan D. Cooper, Daniel L. 
Ellis, Eric M. Lutton, and Carlos A. Yunsan.

Dwight E. Tarwater, Paine | Tarwater | Bickers, LLP, was presented 
the KBA’s highest award, the prestigious Governors’ Award, which is 
given annually to a lawyer whose peers believe has brought distinction 
and honor to the legal profession. Retired Criminal Court Judge 
Mary Beth Leibowitz was presented with the Judicial Excellence 
Award. The Award recognizes judges felt by the Association’s Board 
of Governors to be deserving of special recognition.
The Presidents’ Award for 2020 was presented to Denise Moretz 
of Woolf McClane Bright Allen & Carpenter. Ms. Moretz was 
recognized for her work on the recently published “Planning Ahead: 
A Guide to Protecting Your Clients’ Interests in the Event of Your 
Disability or Death” to assist lawyers with succession planning. Nick 
McCall was recognized for the long-running series Last Word in 
DICTA, and the awards for outstanding writing were presented to 
Phillip Hampton and William T. Ramsey for their Gadgets column.

A R O U N D  T H E  B A R

AWARD WINNERS AND NEW BAR LEADERS
ANNOUNCED AT KBA ANNUAL MEETING 


