
  Judicial News:  E-Filing: Coming Soon to a Court Near You . . . Page 7

Legal Update: Tennessee Gun Laws Update – Fall 2016 . . . Page 11

A Monthly Publication of the Knoxville Bar Association  |  November 2016

HOME ISN’T 
NECESSARILY 
WHERE THE 

PLAINTIFF IS: 
DAIMLER AG V. 
BAUMAN AND 
ITS EFFECT 

ON GENERAL 
JURISDICTION



DICTA2 November 2016



DICTANovember 2016 3

Dicta
DICTA is published monthly (except July) by 
the Knoxville Bar Association. It is designed 
to offer information of value to members 
of the local bar association. The news and 
features should illustrate the issues affecting 
the bar and its members. The opinions 
expressed do not necessarily represent 
those of the Knoxville Bar Association.

All articles submitted for publication in 
DICTA must be submitted in writing and in 
electronic format (via e-mail attachment). 
Exceptions to this policy must be cleared 
by KBA Executive Director Marsha Watson 
(522-6522).

Dicta subscriptions are available for $25 per 
year (11 issues) for non-KBA members.

Publications Committee

Executive Editor J. Nicholas Arning, Jr.
Executive Editor Cathy Shuck
Executive Editor Chris W. McCarty
Editor Lee Nutini 

Managing Editor Marsha Watson
 KBA Executive Director

Heidi A. Barcus
Melissa B. Carrasco
Casey S. Carrigan
Kathryn St. Clair Ellis
Elizabeth B. Ford
Mark S. Graham
Rachel P. Hurt
Joseph G. Jarret
F. Regina Koho
David E. Long

Matthew R. Lyon
Christina F. Magrans
Jeffrey T. Malotte
Jack H. (Nick) McCall Jr.
Angelia Morie Nystrom
Katheryn Murray Ogle
Melissa C. Reinders
James K. Scott
Ann C. Short

Volume 43, Issue 10 Dicta is the official 
publication of the

Knoxville Bar 
Association

Officers of the Knoxville Bar Association

President
Wayne R. Kramer

President Elect
Amanda M. Busby

Treasurer
Keith H. Burroughs

Secretary
Wynne du Mariau 

Caffey-Knight

Immediate
Past President

Tasha C. Blakney

KBA Board of Governors

Dwight Aarons
E. Michael Brezina III
S. Dawn  Coppock

Lisa J. Hall
Dana C. Holloway

Rachel P. Hurt
Carrie S. O’Rear

M. Samantha Parris
Cheryl G. Rice

Keith D. Stewart

Hon. Steven W. Sword
Taylor A. Williams
John E. Winters

The Knoxville Bar Association Staff

Marsha S. Watson
Executive Director

Tammy Sharpe
CLE & Sections

Coordinator

Wendy Williams
Membership & Operations 

Coordinator

Lacey Dillon
Programs 

Administrator

Tracy Chain
LRIS Administrator

Brittany Headrick
LRIS Assistant

Knoxville Bar Association
505 Main Street

Suite 50
Knoxville, TN 37902

865-522-6522
Fax: 865-523-5662
www.knoxbar.org

In This Issue
November 2016

Cover Story

16 Home Isn’t    
 Necessarily                 
 Where the Plaintiff Is: 
 Daimler AG v. Bauman and Its  
 Effect on General Jurisdiction

CritiCal FoCuS

5 President’s Message
 The Privilege of Sharing the Table
7 Judicial News
 E-Filing: Coming Soon to a Court  
 Near You 
9 Practice Tips I
 Practice Tips for Mediating  
 Parenting Plans
11 Legal Update
 Tennessee Gun Laws Update –  
 Fall 2016
13 Serving Our Veterans
 Veterans and Posttraumatic  
 Stress Disorder: Challenges for  
 Today’s Attorney 
20 Practice Tips II
 Strategic Giving with Donor  
 Advised Funds
21 Schooled in Ethics
 New Ethics Opinion: Settlement  
 May Not Be Conditioned on  
 Lawyer’s Surrender of Work  
 Product

Conventional WiSdom

6 Hello My Name Is
 Jed McKeehan
8 Outside My Office Window
 My First Client 
15 Tempus Fugit - Time Flies
 This Little Piggy Went to Market
19 Well Read
 Book Review: Mark J. Phillips and 
 Aryn Z. Phillips’ “Trials of the  
 Century”
23 Long Winded
 Debate 101
25 Bill & Phil’s Gadget of the Month
 Health and Fitness Tech
26 Guilty Pleasures
 Tennessee Football Game Day
27 Around the Community
 An Early Rise for the Stand Down                                                         

Common Ground

4 Section Notices/Event Calendar
10 Lawyer Kids
12 Word Play
18 Barrister Bullets
24 Legally Weird
28 Ask McLawyer
29 Bench & Bar In the News
30 Pro Bono Project
31 Last Word



DICTA4 November 2016

E V E N T  C A L E N DA R  &  S E C T I O N  N OT I C E S

Section Notices
There is no additional charge for membership in any section, but in order to participate, your
membership in the KBA must be current.

Alternative Dispute Resolution Section
The ADR Section has monthly CLE programs planned through the end of the year.  If you have 
program topic or speaker suggestions, please contact the ADR Section Chairs Kim Burnette 
(546-7000) or Dana Holloway (643-8720).

Bankruptcy Law Section
The Bankruptcy Section will meet quarterly.  To have your name added to the section list, please 
contact the KBA office at 522-6522.  If you have program topic or speaker suggestions, please 
contact the Section Chairs Tom Dickenson (292-2307) or Greg Logue (215-1000).

Corporate Counsel
The Corporate Counsel Section provides attorneys employed by a corporation or who limit 
their practice to direct representation of corporations with an opportunity to meet regularly and 
exchange ideas on issues of common concern.  Join the Section for “pro bono power hours” on 
Tuesday, October 25 from 5:00 – 7:00 p.m. at The Adams Law Firm located at 8517 Kingston
Pike, Knoxville TN 37919. Section members will gather together to answer civil legal
questions posted to the website, Online TN Justice. Register online by clicking October 25
on the KBA event calendar at www.knoxbar.org.  If you would like to get involved, please contact 
Section Chairs Marcia Kilby (362-1391) and David Headrick (599-0148).

Criminal Justice
The KBA Criminal Justice Section represents all attorneys and judges who participate in the 
criminal justice system in Knox County. To have your name added to the section list, please contact 
the KBA office at 522-6522. If you would like further information on the Criminal Justice Section, 
please contact Section Chairs Joshua Headrick (524-8106) and Sarah Keith (215-2515).

Employment Law
The Employment Law Section is intended for management and plaintiffs’ counsel, in addition to 
in-house and government attorneys. If you would like further information on the Employment 
Law Section or have suggestions for upcoming CLE programs, please contact the Employment 
Law Section co-chairs: Howard Jackson (546-1000), Tim Roberto (691-2777) or Mark C. 
Travis (252-9123).

Environmental Law
The Environmental Law Section provides a forum for lawyers from a variety of backgrounds, 
including government, corporate in-house, and private firm counsel.  For more information about 
the section, please contact Section Chairs LeAnn Mynatt (549-7000) or Jimmy Wright (637-3531).   

Family Law Section
The Family Law Section has speakers on family law topics or provides the opportunity to discuss 
issues relevant to family law practice.  To have your name added to the section list, please contact 
the KBA office at 522-6522.  For more information about the section, please contact Chairs 
Jo Ann Lehberger (539-3515) or Steve Sharp (971-4040).

Government & Public Service Section
The Government & Public Service Section is open to all lawyers employed by any governmental 
entity, state, federal, or local, including judicial clerks and attorneys with legal service agencies.  If 
you would like further information on the section, please contact Leah McClanahan (545-4260) 
or Daniel Sanders (215-2327).

Juvenile Court & Child Justice Section
Members of the KBA are invited to join the KBA’s Juvenile Court & Child Justice Section, 
formerly the Unmet Legal Needs of Children Committee. For information about the Section, 
please contact Section Chair Joanie Stewart (215-2515).      

Solo Practitioners & Small Firms Section
The goal of the Solo & Small Firm Section is to provide and encourage networking opportunities 
and CLE.   To have your name added to the section list, please contact the KBA office at 
522-6522. For more information about the section, please contact Chairs Heather Anderson 
(934-4000) or Tripp White (712-0963).

event
calendar

KBA
Annual

Memorial 
Service

Nov. 18, 2016 

November
n 1  Access to Justice Committee
n 2  Prof. Outreach - Barristers
n 2  Veterans Legal Clinic
n 2  Solo Small Firm CLE
n 3  LRIS Committee 
n 4  Judge’s Ain’t Behavin’ CLE
n 4  LawTalk – O’Connor Senior Center
n 5  LawTalk – Fellowship Church
n 7  New Admittee’s Reception
n 7  ADR Section CLE
n 8  Professionalism Committee
n 9  Barristers Executive Committee
n 10  Lunch & Learn
n 10  Judicial Committee
n 15  CLE Committee
n 16  Board of Governors Meeting
n 17  In Chambers CLE
n 18  Memorial Service
n 21  Diversity in the Profession
 Committee
n 21  Barristers Access to Justice
 Committee
n 30  Veterans Legal Clinic

December
n 2  Ethics Bowl
n 7  Barristers Annual Mtg & Elections
n 8  Lunch & Learn
n 8  Judicial Committee
n 9  Annual Meeting & Elections
n 12  ADR Section CLE
n 13  Professionalism Committee
n 13  Criminal Justice Section CLE
n 14  Senior Section 
n 16  Legislative Breakfast
n 16  Family Law Section CLE
n 19  Video Replay CLE
n 20  Video Replay CLE
n 21  Video Replay CLE
n 22  Video Replay CLE
n 23 Video Replay CLE
n 28 Video Replay CLE
n 29  Video Replay CLE
n 30  Video Replay CLE
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P R E S I D E N T ’ S  M E S S A G E

THE PRIVILEGE OF 
SHARING THE TABLE

By: Wayne R. Kramer
Kramer Rayson LLP

 The month of November means many things.  Fall is drawing to 
a close.  Winter is on the horizon.  The days are becoming shorter and 
temperatures much cooler.  The “normal” days of the calendar give way 
to the beginning of the holiday season.  As we approach Thanksgiving, 
many things come to my mind and fill my heart.  For most of us who 
have been privileged to cast our lot with the law, whether in private 
practice or in multiple other ways, the Thanksgiving weekend is a time 
for family, friends, leisure, memories of Thanksgivings long ago and 
dreams of moments yet to come.  It is a special time, and it often centers 
around the Thanksgiving table.
 The table - as we gather at the Thanksgiving table, it is important 
to look around, enjoy the presence of those who are there and think of 
those with whom we have shared the table in years gone by; parents, 
grandparents, aunts, uncles, brothers, sisters, children, wives, husbands, 
friends and more.  Each year, the faces will likely be different from the 
faces gathered at our tables in the past.  But there is a constant.  For 
always at the table are those you love and those who love you.  Chairs 
upon which your grandparents or parents once sat now are occupied by 
the excited young faces of children or grandchildren.  Spouses or nieces 
and nephews may be celebrating with us rather than brothers and sisters.  
The faces and names may change, but the spirit and love that surrounds 
and lies at the foundation of the Thanksgiving table remain.  It is from 
that spirit and love we gain strength.  It is upon that spirit and love we 
stand.  It is that spirit and love which allow us to go forward and meet 
the challenges of our daily lives.  When those at the table hurt, we all 
hurt.  When those at the table laugh, we all laugh.  When those at the 
table cry, we all cry.  When those at the table succeed and rejoice, we all 
succeed and rejoice.
 Within that same context, the Thanksgiving season is a wonderful 
time in which to reflect upon and recognize that in a very real sense 
the legal profession and our colleagues of the Knoxville Bar also share a 
table.  It is a table where so many have been seated for a long period of 
time, and there are new faces as well.  Yes, we look around the table in 
November 2016, and see faces we recognize; young lawyers just getting 
started, those in their “prime” and others who are experiencing the latter 
days of their legal careers.  Law students, law clerks, paralegals and more 
are a part of the table.  But also in a very real sense, others remain at 
the table even though we do not see them on a daily basis.  Giants of 
the Knoxville Bar may no longer pass us on the street or roam the halls 
of the courthouse, but they are nevertheless individuals from whom we 
learned and continue to share.  We should think about, be thankful for 
and celebrate those great individuals during this season of Thanksgiving.  
They impacted our professional and personal lives and in that way they 
too are very much a part of who we are and in that way, remain at the 
“legal table” with those of us who are still working, laughing and toiling 
together.  
 At the time I became President of the Knoxville Bar last December, 
I talked about being aware of the shoulders upon which we stand.  Being 
aware that without those shoulders we would not be where we are, either 
individually or collectively.  And so as we think about the table this 
season, let us be very mindful of the legal table and those who have been 

seated around it over the years.  Each of you will remember different 
names.  But suffice it to say that all those individuals who come to 
mind and many more are just as much a part of the legal table as those 
currently seated with us.  Remember the stories they shared, and the 
knowledge and experiences they imparted.  Remember those who have 
walked with us on our legal journey.  Celebrate their lives, smile when 
you think of them and be thankful for how they touched you.  And 
welcome the new faces whose shoulders will carry future generations. 
 We are part of a proud profession.  We make a difference in people’s 
lives, and when we are at our best, we are a critical piece of any civilized 
society.  In my view, we are often at our best when we are fully aware of, 
and celebrate, all of those who have shared the table.  
 So this Thanksgiving, as you spend time with your families and 
those who are special in your lives, be joyful for human love, brother, 
sister, parent, child, friend.  Give thanks for those on earth and those 
above.  Celebrate gentle thoughts and raise a hymn of grateful praise.  
And for one special moment remember those attorneys who in the 
past have graced the table of the Knoxville Bar.  We are richer for their 
presence.
 May each and all of your Thanksgiving tables be filled with joy and 
may each one of you experience a wonderful holiday season!
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H E L L O  M Y  N A M E  I S   .  .  .   J E D  M C K E E H A N

By: Katie Ogle
McDonald, Levy & Taylor

 When Jed McKeehan began practicing law in 2007, he readily 
admits that he had absolutely no clue what kind of law he wanted 
to practice. Patent law? Yes! Divorce law? Let’s do it! Real estate 
transactions? Bring it on! After many years of practicing, one could say 
that Jed has found his niche, or perhaps several of them.  In addition to 
practicing at Tarpy, Fleishman, Cox & Leveille, Jed is very active in both 
the legal and local communities in Knoxville, and knows the meaning of 
“giving back.”
 Last year, he began hosting a radio show called 
“In Session,” that focuses on a particular legal issue 
in each episode.  Students at Jed’s alma mater, Fulton 
High School, participate in the radio show each 
week and contribute their thoughts to the program.  
You can find it in the iTunes store or listen live each 
Thursday at 4:00 p.m. on 91.1 “Falcon Radio.”  Jed 
also serves on the board of his elementary and middle 
school alma mater, Berean Christian School.  
 The former intramural athlete at Carson-
Newman still finds time to be involved in sports, 
although these days, he spends more time on the 
sidelines than the field. Jed coached the 16 and under 
Tennessee Wizards AAU basketball team, as well as 
contributed his work to sports columns in both the 
Knoxville News-Sentinel and the Sports Professionals 
blog.  He also lends his support to the Chicago Cubs, 
Memphis Grizzlies, Tennessee basketball, Tennessee 
Titans, Kansas basketball, and Tennessee football, 
with a specific note that his fandom occurs “in that order.”
 In addition to his athletic and legal abilities, Jed enjoys traveling 

and spending time with his family.  Perhaps his most interesting travel 
related excursion involved a road trip during the summer before he began 
law school.  Jed took his truck to nine different baseball stadiums around 
the country, and camped his way to each of them.  During this trek, he 
also found time to visit the Baseball Hall of Fame in Cooperstown, New 
York.  
 Jed’s practice involves a wide variety of legal knowledge, as he 
represents clients in criminal issues, family and domestic matters, 

landlord-tenant disputes, estate planning, and personal 
injury cases.  Most recently, he has focused much of his 
work on mediation, in addition to continuing his trial 
practice.  This year, Jed became a Rule 31 listed Family 
Law Mediator.  “I’ve found that when I’m meeting 
with clients and discussing possible courses of action, 
they want an attorney who is prepared to represent 
them in all facets of litigation.  Mediation has been 
and continues to be a great tool for an attorney to 
possess.”
      With all of Jed’s involvement in the Knoxville 
community and his commitment to giving back in 
any way he can, you’re sure to see him advocating for 
clients in the courthouse, or maybe even as a mediator 
on your case.  However, if you can’t keep up with 
his schedule, you can always find him explaining a 
complex legal matter on Thursday afternoon radio.  
      DICTA extends many thanks to Jed for his 
contribution to this column.  If you or an attorney you 

know would like to be profiled, please contact the author or the KBA 
journal.
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J U D I C I A L  N E W S

E-FILING: COMING SOON 
TO A COURT NEAR YOU 

By: Hanson R. Tipton
Watson Roach

Sam W. Rutherford
Kennerly, Montgomery & Finley

 Tennessee is in the minority of states that do not have some form 
of electronic document filing in courts, but that is about to change. Last 
November the Tennessee Supreme Court adopted proposed Rule 46 to 
pave the way for electronic filing for cases in Tennessee appellate courts.1  
According to a press release from the Court last fall, “E-filing will allow 
parties to submit documents via a web-based system, instead of delivering 
papers manually to the clerk’s offices… The rule mostly covers technical 
and logistical issues, such as who is authorized to use the system, timing, 
deadlines, format of documents, and fees.” E-filing is already widely used 
in federal courts, but at the state level only Shelby County Circuit and 
Chancery courts have e-filing in place today. Davidson County has plans 
to put e-filing in place in the near future as well.
 KBA Judicial Committee co-chairmen Hanson R. Tipton and Sam 
Rutherford recently sat down with Justice Sharon Lee and Appellate 
Court Clerk James Hivner to discuss the status of the e-filing project. 
Justice Lee and Mr. Hivner noted that the most recent session of the 
General Assembly passed two bills modifying statutes to put a fee 
structure in place to allow the appellate courts to implement e-filing 
in the first quarter of 2017. “We have retained a vendor that provides 
electronic filing systems in different states throughout the country,” 
Mr. Hivner explained, “and we’re in the initial development stage of 
their product so that it can be configured to be used with our appellate 
system.”
 “One of the big pieces will be integrating their configured system 
with our [current] case management system, putting the two systems 
together,” Mr. Hivner continued. “Any technology requires the systems to 
talk to each other, so that’s a major piece of it and we’re working through 
the development piece of it right now: what needs to be done to integrate 
those two systems.” Mr. Hivner said that the hope is to roll out the new 
system early next year. “Obviously with any technology product, you 
have to worry about something that could come up that would push you 
behind, but based upon what we are looking at right now, that’s our plan: 
sometime in the first quarter [of 2017.]”
 As the former Chief Administrative Officer of the Chancery Court 
Clerk and Master’s Office in Shelby County, Mr. Hivner has experience 
with conversion to electronic filing from when that court adopted e-filing 
in 2012. Shelby County is the only county in Tennessee with courts 
that currently have an e-filing system in place, but Mr. Hivner said that 
Davidson County has hired a vendor to implement e-filing.  Rutherford 
County and Hamilton County are working on systems as well. As for 
Knox County, Mr. Hivner said that he is not aware of plans at this point 
but knows that the Knox County courts have made major progress in 
scanning documents. “A lot of counties throughout the state have really 
made great progress in terms of digitizing their records, which is a major 
effort in terms of moving in the direction of e-filing. A lot of places that’s 
probably really the first step. If we can get through that scanning process 
and learn what digital records is all about then the next step is really 
moving toward the electronic filing stage of things.”
 Justice Lee and Mr. Hivner said that over the past year, the appellate 
court clerks and the legislature have made major changes to make e-filing 
possible. The courts changed both their fee structure and their rule 
structure. Supreme Court Rule 46 was revised with changes that were 
recommended by the Task Force on Electronic Filing in the Appellate 
Courts.  In addition, the Advisory Commission on Rules of Practice and 

Procedure have proposed changes to the Rules of Appellate Procedure 
to accommodate electronic filing and the changes are in an open public 
comment period as of this publication. Both Justice Lee and Mr. Hivner 
gave high praise to the state legislature for being very supportive of these 
efforts.
 The proposed changes to Rule 46 are available online at https://
www.tncourts.gov/rules/supreme-court/46. Another change lawyers 
should expect will be paying court costs in a flat fee up front, instead 
of costs assessed per transaction at the conclusion of the case. “This 
will make it much simpler for the clerk to assess costs and lawyers and 
litigants will know the amount of court costs on the front end,” said 
Justice Lee. “I think the certainty of costs is an attractive feature of 
e-filing.”
 Mr. Hivner anticipates further changes in the coming year, including 
notices of appeal being filed with the appellate court clerk instead of with 
the trial court clerk. “Those rule changes will hopefully be implemented 
next year as well,” Mr. Hivner said. “That won’t come into effect until 
July 1 and at least between the first quarter and July 1 there will be some 
growing pains but most everything in terms of the structure will be in 
place at that point. The system itself will hopefully be in place in the first 
quarter and so a Knoxville lawyer will be able to go online and file their 
notice of appeal and initiate a case and file their documents in that case 
with us at that point.”
 Similar to when the federal courts implemented electronic filing, the 
state appellate courts will offer training, including CLE credit training 
for use of the new system. “I think lawyers are going to love [e-filing,]” 
Justice Lee said. “At first will be a little bit of a learning curve, but then 
lawyers are going to be very glad we have this in place. It’s going to make 
it so much easier.”
 Mr. Hivner anticipates the training will be conducted in multiple 
ways. “There will be training that will probably be put on by me or 
somebody else individually where people can go and get CLE,” he said. 
“Our vendor will have videos that train you how to go and use the system 
and so there is always going to be some kind of training available” for 
attorneys and for staff. When the system is up and running there will also 
be telephone support for users, “so that when people are trying to file at 
6 o’clock at night and the clerk’s office is closed there will be somebody 
they can call and say, ‘Hey, I am having trouble with this – can you 
help me with it?’” Mr. Hivner said that there will be telephone support 
available up to 18 hours per day. 
 Asked about the future of e-filing, particularly at the trial court level, 
Justice Lee replied, “We are encouraging trial courts to look at e-filing, 
with Hamilton, Rutherford, and Davidson Counties currently in the 
process of obtaining e-filing vendors. I hope that when these counties 
begin electronic filing, other counties can use their systems as models and 
will be encouraged to come onboard.” Justice Lee said the Administrative 
Office of the Courts is making its Technology Department available to 
help counties and to provide information. Mr. Hivner added that when 
the system comes online next year, attorneys are welcome to contact him 
to discuss any questions or issues they may have. 

1  https://www.tncourts.gov/press/2015/11/06/supreme-court-lays-groundwork-
appellate-e-filing-rule-change 
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O U T S I D E  M Y  O F F I C E  W I N D O W

By: Robert E. Pryor, Jr.
Pryor, Priest & Harber
robertpryorjr.blogspot.com

MY FIRST CLIENT 
 I ran into an old client the other day. He wasn’t only an old client, 
he was my first client. We all have a soft spot for our first client. Joe 
Mitchell was born in Nita City and has been under indictment for 21 
years. When I was asked to represent him, he’d been charged with first 
degree murder. I wasn’t even out of law school. 
 For many reading this, Joe Mitchell was your first client, too. Joe 
is the imaginary defendant in the mock trial problem from our 3rd year 
law class, Trial Practice, at the University of Tennessee. Yes, the case of 
State v. Mitchell is still taught on The Hill. I know this because I am in 
my 12th year as an Adjunct Professor at the College of Law. Each fall 
I renew my acquaintance with poor Joe, who remains perpetually under 
indictment for the murder of his wife, Leslie. I also renew my memory of 
my third year and the terror of being called on to represent Mr. Mitchell. 
Tom Scott was my professor. He was, as you might imagine, a damn good 
one. I’ve always admired Tom, even before he was my teacher. He and 
my father have known each other well and both dedicated a large part of 
their professional lives to teaching students and participating in seminars 
around the state. Sharing your knowledge of such a mysterious profession 
is a gift to those starving to understand it. Tom is a great lawyer and 
was an excellent teacher. In the fall of 1994 I was a scared law student 
charged with representing Joe Mitchell. I was alone in my representation 
due to the odd number of students in my class. It was a transcendent 
experience.
 I went over every question three times, practiced my opening and 
closing before my wife, Cheryl, and “horse-shedded” my witnesses. I 
wanted to win. We all want to win. In the process of preparing for that 
trial I started traditions and habits of preparation I maintain to this 
day. I paced the floor of my home office, seven iron in hand, going over 
evidence and arguments. I wrote every question on a legal pad, then went 
back over it, putting it in outline form. I made a list of exhibits and wrote 
them in the right margin so that I didn’t forget to MIAMI - Mark for 
Identification, Authenticate, and Mark for Introduction. I did all of this 
with music playing in the background. I don’t remember what I listened 
to in 1994, but Chris Stapleton’s last album played over and over during 
my preparations for my most recent trial this past May. 
 Tom taught me a great deal. He taught me to get rid of the silly 
metaphorical story on closing and how to artfully, and carefully, ask an 
open-ended question on cross. However, the most important thing I took 
from my representation of Joe Mitchell was something that cannot be 
taught and must be found - confidence. It is confidence in an inner-
voice, that other person inside who is capable in the fight.  Each of you 
who does this for a living knows of what I speak. You have been there, 
alone in the fight, the weight of your client’s problems on your shoulder, 
knowing you must engage in the fight. Somewhere along the way you 
have found that you are more than just engaged. You are actually capable 
and effective in the fight. Learning that you are able to do this job is  
empowering. It can be more. You must guard against it being more. It can 
be intoxicating. While I learned much in the class and found my capable 
voice in that mock courtroom, I would learn so much more about the 
profession - and about myself - in the real courtroom. I learn something 
every time.
 Confidence is good, arrogance is bad. I tell my students that every 
trial lawyer believes he is good - he or she must - but be wary of the 
ones who think they are great. We have to believe we are good. It is one 
of those professions where you cannot fake it. You must believe. No one 

wants to hire a lawyer who doesn’t think he or she is the best choice. It 
is also a profession that humbles. When my jury acquitted Joe Mitchell, 
Tom said “I wish they were all going to be that easy for you, Pryor.” The 
meaning of his words were lost on me in 1994, because I was young and 
dumb and intoxicated with myself. The harder lessons would come later.
 You must harness your emotional investment. Most students and 
some lawyers are capable of detachment, a task that is simple when a 
client like Joe is not real. Or is he? Unfortunately, for me, he was always 
real. As crazy as it sounds, I wanted to win for the imaginary Joe. When 
I was assigned to his defense, I became emotionally attached to his 
freedom. Everything in the evidence was read with the mindset that 
Brooke Thompson, his over-bearing and evil mother-in-law, was the true 
murderer. Joe just couldn’t do anything like this. I could see it no other 
way. It blinded me to the other side’s arguments. Since, I’ve learned (the 
hard way) that I must work to see the evidence as my adversary might 
see it and that my emotional bias, as prevalent as it is, must be harnessed. 
I couldn’t learn it in a classroom, but I was forced to in the courtroom. 
Losing teaches you to see things differently, and, unfortunately, failure is 
part of the game. Again, the courtroom taught me this. The courtroom 
also taught me that those who say they don’t fail or only discuss their 
victories are usually the ones who are convinced of their greatness. I find 
a great deal of correlation there. I could go on forever with the lessons 
I’ve learned in the courtroom. It all started with Joe Mitchell.
 Final trials are quickly approaching for my students. I have an odd 
number of students, which means one will be charged with handling 
her final trial alone. I will have to assign a student the defense of my old 
friend Joe Mitchell. I’ll teach them all to get rid of the silly metaphorical 
closing and how to throw in a dramatic pause during cross examination. I 
will enjoy watching them all find their voice. Quite frankly, that is why I 
teach. I’ll also be pulling for Joe. He is, after all, my first client.
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P R A C T I C E  T I P S  I

PRACTICE TIPS FOR 
MEDIATING PARENTING PLANS

By: Sarah C. Easter
McKellar & Easter, Attorneys at Law

 Most mediations in the family law arena will have minor children 
involved and will sometimes necessitate changing or creating a parenting 
plan. Although the Parenting Plan template has evolved over the years 
and is generally a very thorough document, parties should feel free to 
modify it to fit their particular needs and circumstances. If the parents are 
able to effectively communicate as the children mature, the parties will 
hopefully use it as a “default” setting when disputes arise. A well-thought 
out plan can anticipate a variety of changes in circumstances, and a good 
mediator can help parties brainstorm and work through some common 
challenges. 

Information Gathering

 The first step when tackling any mediation issue is to “define the 
universe.” You need to determine the age of the children – are they 
infants, toddlers, or in school? Are any of them driving? What has the 
historic or status quo co-parenting arrangement been? Then, find out 
whether any special needs exist. This could range from IEPs (individual 
educational plans), medical concerns including allergies, or therapy/
counseling. The parents could have specific challenges as well, such as 
non-traditional work schedules, criminal history, drug abuse, mental 
health issues, and concerns regarding their financial independence.

Educational Considerations

 If the parties have a dispute over how to educate the children, 
it is helpful for the mediator to quickly assess the parties’ relative 
physical locations, school zones, work schedules, aftercare options and 
transportation demands. If the debate is between public and private 
school, there are several additional topics that should be discussed. 
Determining how the costs will be divided and dealt with on the child 
support worksheet is paramount. You should also discuss uniforms, 
books, and other fees. The choice of a private education can obviously 
have a huge impact on financial obligations between the parents. If the 
parents had agreed to home school the children prior to separation, does 
that continue? 
 Many children are upset or possibly traumatized by their parents’ 
separation or constant conflict, and counseling at this stage is always a 
great brainstorming tool, as well as suggestions for tutoring needs. The 
children’s grades may suffer or they may become withdrawn if attention 
is not paid. The ability and availability of the parents to help with 
schoolwork may be critical to the kids. If there are multiple children in 
different schools, the logistics of transportation must be discussed. Throw 
in extra-curricular obligations and evening church attendance, and you 
may have a real traffic jam. 

Childcare

 Next, childcare will be an issue in nearly every mediation. Many 
parties use family members for child care, while others opt for day care 
that may have a strong curriculum. If the children are not in school 
yet, the parties will have to choose which parent’s district the daycare 
will be located in. Often, you will find that parents may have differing 
opinions on socializing the children in a day care setting versus a home 
environment. There may be struggles surrounding a new spouse who is 

available for child care as well. Occasionally, there may also be a situation 
where it makes financial sense for one parent to stay home instead of 
working, because the child support would actually be less than if that 
parent worked and had to pay daycare expenses. Furthermore, some 
parents have employment schedules that make traditional day care 
impossible unless that parent has an agent to assist with transportation. 
In order to deal with those concerns, simply run several child support 
worksheets reflecting all of the different options, so that the parties feel 
like the process is transparent.

Preferences of the Children

 You will hear at every mediation (or at least it feels that way) that 
once a child reaches twelve years old, they get to decide where they will 
live. Of course, it does not work way. Although children may testify about 
their preference if the case ultimately goes to trial, the judge still retains 
the authority to decide what is in each child’s best interest. You will 
have to to rely on the litigant’s counsel to explain this type of misguided 
thinking.
 However, as the children age, their opinions and preferences may 
become more relevant to the parenting scheme. This can be especially 
true when they become mobile teenagers. If a parent is going to buy the 
child a car, how does that fit into the financial picture? Who is going 
to pay for the insurance? Maybe the parents anticipate the child paying 
for his or her own insurance. Perhaps the parents should discuss the 
expectations for the child to continue to use the vehicle, and how and 
when it would be restricted. 

Decision-Making Authority

 Decision making under the parenting plan model has your four 
“major” designated categories: non-emergency health care, religion, 
extra-curricular, and education. Parties may assign these to either parent, 
or that can opt for “joint decision-making.” Talk to the parties about 
how they envision “joint decision-making.” Very few parents will get 
through their children’s minority without a few blow-ups over these kind 
of decisions. If either parent doesn’t have a strong preference, they might 
be willing to forgo decision making in some categories. Non-emergency 
medical care can be a major issue for parents with religious or ethical 
objections to vaccinations or blood transfusions. Even deciding if the 
child is “really sick” or if a parent suffers from “Munchausen by proxy” 
will be debated (you would be surprised how often this actually comes 
up). Sometimes this issue can be remedied by creatively dealing with how 
the bills are incurred if the parties don’t agree that treatment is needed. 
Or, in rare occasions, treatment can be limited to what a doctor deems a 
medical necessity. 
 Extra-curricular activities can impact the children’s time with their 
parents, and children today are frequently exhausted from being over-
booked. Many parents want the children to have interests similar to 
their own, or to have opportunities for scholarships in the future. But 
frequently parents disagree about the importance or necessity of different 
activities, and mediators should try to explore ways to settle these 
disputes through limiting the activities through money, time, or logistics.  
Perhaps each may choose one activity per child per year and bear the cost. 
A little creativity can solve a lot of issues later on. 
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L A W Y E R  K I D S

By: Lisa J. Hall
Hodges, Doughty and Carson, PLLC

 From time to time, I send out urgent, last-minute pleas to KBA 
friends with a list of legal terms for their children to define for our 
amusement.  This time, Keith Coates’ 8-year-old daughter Kate and 
Tasha Blakney’s high school freshman Katie have obliged me.  

 Kate Coates’ Legalese Definitions (as defined when she was a mere 
7 years of age):

 SOVEREIGN IMMUNITY - to take care of the community.
 COLLATERAL ESTOPPEL - when everything collapses, you get 
them. 
 WRIT OF CERTIORARI - no clue and declined to venture a 
guess.
 HABEAS CORPUS - when you put people in jail for not obeying 
the law.
 MOTION IN LIMINE - when someone, like a doctor, makes sure 
your motions (as in ability to move) are okay. 
 OBJECTION  - you’re objecting to something.
 MENS REA - only for men. 
 RULE AGAINST PERPETUITIES - definitively not poop. 
 BEYOND A REASONABLE DOUBT - having a lot of doubts.            
 INNOCENT UNTIL PROVEN GUILTY - means you’re not 
guilty.
 
 Katie has been a good sport on multiple occasions to this point.  Just 
this last time, she said to Tasha, “Let’s get this over…”  

 ACCORD AND SATISFACTION - when your Honda Accord 
works right, that equals satisfaction. 
 EASEMENT - like treatment but it eases you. 
 INTER VIVOS GIFT - like a gift that’s internally vivos.
 FEE SIMPLE - that’s easy. It’s just a simple fee.
 FORCE MAJEURE - it’s like major force, but it’s fancier because 
it’s French. 
 FORUM SHOPPING - shopping with a purpose and you have a 
form to fill out while you do it.
 CONSIDERATION - things to consider about your client. 
 QUID PRO QUO - did I say that right?? It’s like quickly 
professionally quotes. They’re all abbreviated. 
 STARE DECISIS - what the heck?  It’s like when you’re indecisive 
you start daydreaming. It’s just stare and you guys are trying to jazz it up 
with star-ay.
 RES IPSA LOQUITUR - it’s race liquid. It sounds Mexican.  It 

gets you pumped before a race.
 PAROL EVIDENCE - like cops on patrol. Cops on their job and 
have evidence of what happened. 
 PRO BONO - I have heard this word. Something illegal.
 HUNG JURY - a jury that committed a crime and they got hung 
for it.
 ALTERNATIVE DISPUTE RESOLUTION - that means the 
second choice, not the first, and maybe the third, of dispute resolution. 
 MEDIATION - where you go to court and mediate with the judge. 
Amiright? I feel like an idiot.  (Tasha:  Me too, kid).
 ARBITRATOR - well.... they’re probably traitors, but “arbi” is 
throwing me off. So they’re traitors, but not terrible traitors.
 MEDIATOR - they conduct the person’s problem into getting it 
fixed.
 FAMILY LAW - they go over problems in a family.  Divorce, kids 
wanting to drop out of school, who’s the baby daddy....
 ATTRACTIVE NUISANCE - a nuisance that has good looks. 
Great jawline, nice teeth. The hair is on point. A nice six pack, but it’s 
not too extreme.  And they’re a little bit mysterious.  [As noted above, 
Katie is a freshman in high school…wonder if this Attractive Nuisance 
has a name?]. 

 Katie: Did I get any of these right?
 Tasha: No.
 Katie: Huh. I felt pretty good.
 A self-described example of Katie’s mad negotiation skillz:  
“Sometimes these annoying people are so wrong about life that I want 
to smack them. But then I negotiate with myself and I just don’t because 
then I’d be just as bad as them.”
 Tasha asked Katie if there was anything about her job that she 
thinks sounds interesting and like she might like to do it:  “Somebody 
comes to you and the other person is being an idiot and you go to court 
and win. But other than that, no. It sounds really boring.” 
 Katie was asked what she thinks law school would be like:  “Looong. 
Boring. Lots of books. Lots of questions.  Lots of answers. Lots of 
studying.  Not a lot of social life.  And you either hate yourself or else you 
have a lot of confidence.  Like Legally Blonde.” 
 About judges, Katie noted, “They have to be nice because they want 
to get a problem fixed.  If the judge gets mad at you, they’re just done 
with you. They rule on the other side immediately.”
 If Katie had to tell a client that what they were doing was a bad 
idea, she said, “I’d be like, ‘boy, get your life together.’  I’d fix all their 
problems.  Like Oprah Winfrey.” 
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L E G A L  U P D A T E

TENNESSEE GUN LAWS UPDATE – FALL 2016

By: Kyle A. Baisley, Esq.
Long, Ragsdale & Waters, P.C.

 It seems as though the past several legislative sessions of the 
Tennessee General Assembly have brought us new laws that impact 
the ways in which people may possess and carry handguns while in 
Tennessee. The 2016 session was no exception. This article will highlight 
a few of the more notable developments in Tennessee gun laws from this 
past session.

 HB 1736/SB 2376: Codified in T.C.A. § 39-17-1309(e)(11), this new 
law allows full-time, non-student employees of state public colleges or 
universities who have a valid Tennessee Handgun Carry Permit to carry a 
handgun, so long as it is concealed, while on property owned, operated or 
used by such employing college or university after giving written notice 
to whatever law enforcement agency has jurisdiction over the particular 
campus (i.e., the University of Tennessee Police Department) and 
complying with any other notification or training requirements of such 
law enforcement agency or institution. Carrying is prohibited in certain 
buildings (such as stadiums, gyms and auditoriums while school events 
are in progress, and facilities where medical or mental health treatment 
takes place), as well as certain types of meetings (such as tenure and 
disciplinary meetings). 

 HB 2131/SB 1911:  Codified in T.C.A. § 49-7-163, the protections 
afforded Tennessee Handgun Carry Permit holders in T.C.A. § 39-
17-1313 (commonly inaccurately referred to as the “Guns in Trunks 
Law”) are now extended to students and faculty of state public colleges 
or universities who transport and keep loaded firearms in their vehicles 
while on school property. T.C.A. § 39-17-1313 allows Tennessee 
Handgun Carry Permit holders to legally possess and store their loaded 
firearms and ammunition on property that would otherwise be a “gun 
free zone” so long as they meet several specific requirements (including 
being in lawful possession of the vehicle, parking the vehicle where they 
are legally allowed to park, and having secured the loaded firearm(s) 
and ammunition in the vehicle and out of observation from outside 
the vehicle). T.C.A. § 39-17-1313 was refined in the 2015 session to 
prohibit employers from taking any adverse action against an employee 
complying with T.C.A. § 39-17-1313, which was an area of confusion 
and controversy following the adoption and implementation of the 
law in 2014. Note that T.C.A. § 39-17-1313 only applies to Tennessee 
Handgun Carry Permit holders and does not protect those carrying 
loaded firearms in their vehicles without a permit, pursuant to T.C.A. § 
39-17-1307(e). That law resulted from the 2014 session and extended 
the Castle Doctrine to vehicles in Tennessee, allowing anyone not 
otherwise prohibited from possessing firearms to carry a loaded firearm 
(handgun, rifle or shotgun) in their lawfully possessed vehicle (excepting 
government or employer-owned vehicles with policies against carrying in 
such employee-driven vehicles). 

 HB 1644/SB 1559:  Codified in T.C.A. § 39-17-1309(e)(9), private 
K-12 institutions and postsecondary institutions may establish policies 
allowing Tennessee Handgun Carry Permit holders to carry loaded 
firearms on such institution’s campus, in which case the limitations set 
forth in such institution’s policies will dictate the limitations on such 
Tennessee Handgun Carry Permit holder’s ability to carry while on 
campus. Note that T.C.A. § 39-17-1309(c)(1)(B) already provided that 
non-student adults may possess a loaded firearm in their vehicle while on 
campus, so long as the firearms are not handled by the adult or any other 
third party while on school property. T.C.A. § 39-17-1310 also already 
provided an affirmative defense to those carrying a loaded firearm in 

their vehicle who enter school property for the sole purpose of delivering 
or picking up passengers and who do not remove, utilize or allow to be 
removed or utilized any firearm from the vehicle.

 HB 2575/SB 2566:  Effective January 1, 2017, a number of changes 
will be implemented in Tennessee’s Handgun Carry Permit statute, 
codified in T.C.A. § 39-17-1351. The cost of a permit will be decreased 
from $115 to $100. Permits will now be in effect for eight years from 
issuance, as opposed to four years. The age requirement of 21 years old 
will be reduced to 18 for those retired or honorably discharged from the 
military (with a DD Form 214 evidencing honorable terms of separation 
from the military) or active duty military members who produce proper 
military identification. A permit holder’s ability to renew his or her 
permit after expiration without having to take the mandatory eight-hour, 
state-approved class will be extended to eight years from expiration of the 
permit (in which case the permit holder can renew by simply submitting 
the application and paying the $50 renewal fee). The fee for the lifetime 
carry permit was reduced from $500 to $200.

 HB 2033/SB 1736:  Codified in T.C.A. § 39-17-1325, immunity is 
now provided to any person, business or other entity that owns, controls 
or manages property and has the authority to prohibit weapons on that 
property by posting it as a “gun free zone” in compliance with T.C.A. § 
39-17-1359, with respect to any claim based on the person’s, business’s 
or other entity’s failure to adopt a “gun free zone” policy with notices 
posted. There has been much confusion regarding this particular statute, 
and actually incorrect legal articles published regarding the topic, as the 
legislation originally proposed would have held such person, business 
or entity prohibiting firearms on their property strictly liable for the 
safety of those on their property. It seems as though the law as originally 
proposed has received more commentary than the legislation that actually 
resulted, which came in the form of civil immunity as opposed to strict 
liability.
 
 As Tennessee and federal law continue to diverge on Second 
Amendment issues and gun rights, probably more so than ever following 
this year’s presidential election (unless “The Donald” somehow prevails, 
which is an unknown at the time of my writing this article), we will see 
what the 2017 session of the Tennessee General Assembly will bring 
us. Feel free to email me with any questions, comments, or concerns at 
kbaisley@lrwlaw.com. 
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SEPTEMBERFEST

Members of the KBA Solo Practitioner & Small 
Firm, Criminal and Family Law Sections gathered for 
Septemberfest at ShulzBrau Brewing for an informal social 
gathering on September 15, 2016. UT Football tickets 
donated by Heather Anderson and Tripp White, Chairs 
of the Solo Practitioner & Small Firm Section, were won 
by Amanda Tonkin.  A Cru Bistro giftcard, donated by 
Marlene O’Hanlon of Knoxville Executive Suites, was 
won by Matt Long.

KNOX COUNTY
JUDICIAL MAGISTRATE
FACT SHEET

Qualifications – Licensed attorney and are required to be a 
resident of Knox County, Tennessee
Salary - $92,330.42, plus benefits
Term – To begin January 31, 2017
Duties – Include, but are not necessarily limited to, issuance 
of arrest warrants, search warrants and mittimus.  The 
judicial magistrates also issue forfeiture warrants and 
conduct jail arraignments by means of real-time video 
conference.  The judicial magistrates have the duty of 
determining whether or not probable cause exist to issue 
an arrest warrant when a crime is alleged to have been 
committed. 

Please send resume´ by noon, Wednesday, November 30, 
2016 at the address below.

Donna Corbitt
Judicial Court Administrator
Room M-70, City-County Building
P.O. Box 2404, Knoxville, TN 37901
Telephone (865) 215-2370
donna.corbitt@knoxcounty.org 

W O R D  P L A Y

By: Peter D. Van de Vate
Finkelstein, Kern, Steinberg & Cunningham

“Weather Eye - 
Weather a Storm”

 OK, we are back to the British Navy, but also facing an election.  A 
hand on a British ship tasked with watching the weather was said to have 
“a weather eye.”  His job was to observe the conditions and predict the 
weather.  When his eye spotted foul weather, or he predicted it, the crew 
would make preparations.  It is almost a truism, but when a storm struck, 
the ship would “weather the storm,” hopefully successfully.  The saying 
came to represent for us the idea of facing and overcoming change or 
adversity.  Hopefully we will weather the coming storm, one way or the 
other…
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S E R V I N G  O U R  V E T E R A N S

VETERANS AND POSTTRAUMATIC 
STRESS DISORDER:
CHALLENGES FOR TODAY’S ATTORNEY

By: Joe Jarret
University of Tennessee, Department of Political Science

“Seeing the devastation of combat every day for years takes 
its toll on you. You come home to things and people don’t 
understand you. You’re messed up from all the cruelty and 
sadness you see.” Albert Thomas, WWII combat veteran

Introduction:
 
 Please allow me to preface this piece by assuring the reader that 
my intent is not to make junior psychiatrists out of those of us (me 
included) who are untrained in the medical arts. However, one doesn’t 
have to be a member of the medical community to recognize the fact 
that posttraumatic stress disorder (PTSD) is one of the most common 
psychiatric disorders among veterans returning from Iraq, Afghanistan 
and other combat zones. This fact presents unique challenges for today’s 
attorney as more and more veterans struggle to negotiate the civil and 
criminal justice systems.

The Dilemma:

 During my years of active duty military service back in the seventies 
and eighties, we were advised that combat soldiers are often susceptible 
to “battle fatigue,” a syndrome that was never fully explained to us, let 
alone treated. During WWI and WWII, soldiers were often diagnosed 
with “shell shock.” The term shell shock came about because of the Great 
War (WWI) misapprehension that mental breakdowns, referred to as 
“neuropsychiatric disorders” derived mainly from concussions suffered 
in artillery barrages. Many battlefield physicians and medics routinely 
determined that “mentally fatigued” soldiers were suffering from “combat 
exhaustion,” or “war fatigue,” or “old sergeant syndrome.” Years later, 
one WWII combat physician noted in a study, “No soldier is removed 
from combat duty until he is dead, captured, seriously wounded or 
otherwise has become worthless. The infantryman considers this a bitter 
injustice . . . He can look forward only to death, mutilation, or psychiatric 
breakdown. After months of stress, of close calls, of witnessing the 
unspeakable, even the bravest men wondered, as did one of my patients, 
‘Am I becoming uncourageous?’ Modern combat could break any 
soldier.”1 
 Going back even further, when people were observing that many 
veterans returning from Civil War combat had dramatically changed, 
they gave those soldiers the moniker “Soldier’s Heart” or “Irritable 
Heart.” This was one way of trying to understand changes in the veterans’ 
personality and social skills. Needless to say, the Civil War occurred in 
an era when modern psychiatric terms and understanding of the effects 
combat has on soldiers did not yet exist. Soldiers blue and gray who 
exhibited what today would be termed war-related anxieties were written 
off as possessing character flaws or problems unrelated to combat.2  

Fortunately, we have gained a bit more sophistication in this arena over 
the last decade.

Signs & Symptoms:

 Melinda Smith, M.A., and Jeanne Segal, Ph.D., offer a straight-
forward analysis of PTSD, noting that the traumatic events that lead 
to post-traumatic stress disorder are usually so overwhelming and 
frightening that they would upset anyone. They suggest, “Following 
a traumatic event, almost everyone experiences at least some of the 
symptoms of PTSD. When your sense of safety and trust are shattered, 
it’s normal to feel crazy, disconnected, or numb. It’s very common to 
have bad dreams, feel fearful, and find it difficult to stop thinking about 
what happened. These are normal reactions to abnormal events. For 
most people, however, these symptoms are short-lived. They may last for 
several days or even weeks, but they gradually lift. But if you have post-
traumatic stress disorder (PTSD), the symptoms don’t decrease. You don’t 
feel a little better each day. In fact, you may start to feel worse.”3 
 A recent study conducted by the Veterans Administration revealed 
that veterans who suffered from PTSD reported greater difficulties in 
their relationships with romantic partners, less cohesion in their families, 
less social support, poorer social functioning, and lower life satisfaction 
compared to veterans who did not so suffer. Other common signs and 
symptoms include:

1. Flashbacks, or reliving the traumatic event
2. Upsetting dreams about the traumatic event
3. Trying to avoid thinking or talking about the traumatic event
4. Feeling emotionally numb
5. Avoiding activities
6. Feeling hopeless
7. Having trouble with one’s memory
8. Difficulty concentrating
9. Inability or difficulty in maintaining close relationships
10. Irritability or anger
11. Overwhelming feelings of guilt or shame
12. Self-destructive behavior
13. Difficulty sleeping
14. Being easily startled or frightened
15. Visual or auditory hallucinations
16. Fear of leaving one’s home 

The Lawyer’s Challenge:
 
 Of the 1.64 million troops who served in Operations Enduring 
Freedom and Iraqi Freedom, approximately 300,000 veterans currently 

(continued on page 14)
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suffer from PTSD or major depressive disorder, and another 320,000 
may have experienced a Traumatic Brain Injury (TBI).4  The primary 
challenge for attorneys comes in the form of having a client who suffers 
from a disorder that is not always obvious or easily recognized. As in 
decades past, there is a strong tendency amongst veterans to keep PTSD 
a secret, to deny and minimize their combat experience, or to simply 
accept their behavior as a “normal” way of adjusting to, and functioning 
in, civilian life. Consequently, the veteran may mask his or her emotions 
as a way of defending themselves from vulnerability. It’s the attorney’s 
duty to inquire of clients exhibiting strong emotions or anger whether 
they have been exposed to combat or some other traumatic event. 
Recently, the United States Supreme Court reversed the conviction of 
a veteran deemed to have been the victim of ineffective assistance of 
counsel when it was learned his attorney knew, but failed to disclose 
the veteran’s Korean War record and presence of PTSD.5 Roger Fisher 
and William Ury suggest that the first step in dealing with strong 
emotions is to acknowledge them, and to try to understand their source. 
In many cases, these emotions should be dealt with before addressing 
the legal issue that that brought the client to the attorney. They argue 
that a refusal to deal with emotional and relational issues may make it 
impossible to address substantive legal issues.6 

Summary:

 A party who feels unfairly attacked, misunderstood, wronged, or acts 
righteously indignant may just be suffering from PTSD.  Consequently, 
attorneys should take the time to review some of the present and 
emerging literature on PTSD. The attorney who recognizes or is made 
aware of the fact that a client is suffering from PTSD is infinitely better 
equipped to zealously, ethically, and compassionately represent her or 
him.

1 Beebe, Gilbert W., DeBakey, Michael E. (1952) Battle Casualties; Incidence, Mortality, and 
Logistic Considerations. Thomas Publishing,Springfield, IL.
2 Horwitz, Tony, 2015. Did Civil War Soldiers Have PTSD? Retrieved, August 22, 2016, 
http:www.smithsonianmag.com
3 Smith, Melinda M.A., and Sega, Jeanne, Ph.D. Improving Emotional Health: Strategies 
and Tips for Good Mental Health.  Retrieved September 1, 2016: http://www.helpguide.
org/
4 RAND Ctr. For Military Health Policy Research, Invisible Wounds of War: Psychological 
and Cognitive Injuries, Their Consequences, and Services to Assist Recovery (Terri 
Tanelian & Lisa H. Jacox eds., 2008).
5 George Porter, Jr. v. Bill McCollum, Attorney General of Florida, Et Al., 558 U.S. 30, 130 S. 
Ct. 447 (2009). 
6 Fisher, Roger and Ury, William, Patton, Bruce (1991). Getting to Yes: Negotiating 
Agreement Without Giving In. Houghton Mifflin & Co.

Serving our Veterans (continued from page 13)

Tales from an Ancient Mariner
(Q-Ships vs. U-Boats: America’s Secret Project)

Featuring

Kenneth M. Beyer
World War II Veteran, U.S. Navy

Wednesday, December 14, 2016
11:30 a.m. - 1:00 p.m.     Calhoun’s on the River - 400 Neyland Drive

 PRICE:    $35.00   (Includes tax & gratuity)
Price includes choice of Lemon Chicken or Crab Cakes, vegetable, salad & beverage. 

If you have dietary restrictions, please provide us with at least 48 hours’ notice of your limitations. 

Mail/deliver check
The Knoxville Bar Association

505 Main Street, Suite 50, P.O. Box 2027, Knoxville, TN 37901-2027
(865) 522-6522  Prepay online at www.knoxbar.org.

THE KNOXVILLE BAR ASSOCIATION
presents

OVER 50 LUNCH FOR
SENIOR ATTORNEYS & THEIR GUESTS
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T E M P U S  F U G I T  –  T I M E  F L I E S

THIS LITTLE PIGGY 
WENT TO MARKET

By: Melissa B. Carrasco
Egerton, McAfee, Armistead & Davis, P.C.

 This month’s column is not about the election.  For months (maybe 
years), we have been subjected to debates, conventions, speeches, ads, 
articles, blogs, memes, tweets, posts, polls, straw polls, fact-checkers, and 
the opinions of any humanoid who can hold a microphone, hasn’t gone 
hoarse, and can use the words “inevitable” and “uncertain” in the same 
sentence when talking about the same thing.   
 “May I suggest a new strategy: let the Wookie win.”1  But, I digress 
from the topic at hand. 
 1916 was an important year for Tennessee. Yes, it was an election 
year.2 (Bonus points go to whoever knows who won without looking 
at the footnote; double bonus points if you know who lost.) But, for 
Tennessee and the United States, another first was happening over on 
Jefferson Street in Memphis.  In 1916, Clarence Saunders opened a 
store.3 
 This store was unlike anything anyone had ever seen.  It had a 
turnstile at the front to funnel customers in a particular direction.  It 
had aisles.  It had shelves.  The items on the shelves were marked with 
price tags.  It had baskets for the customers to use while in the store.  
Customers could walk right up to the shelves and select what items they 
wanted to buy.  Then, the aisles funneled customers toward the checkout 
stand where clerks were waiting to make the sale and send the customers 
on their way.4  
 And so, Clarence Saunders opened the world’s first user-friendly 
grocery store.  It was such a revolutionary concept that he was able to get 
a patent on what he called the “Self-Serving Store.”5  It was the precursor 
to the modern retail store.
 When Clarence Saunders opened the first Piggly Wiggly6 one 
hundred years ago, he did it to address what he saw as an inefficient 
system.7  Before Piggly Wiggly, customers would enter the store, hand 
the shopping list to the clerk, and wait for the clerk to run around the 
store to find all of the items. If the price wasn’t right or the customer 
wanted to see other toothbrush colors, everyone else had to wait their 
turn.  And you thought it was annoying to see someone with 21 items in 
the Express Lane.
 Saunders’ concept put the decision-making in the hands of the 
customer.  It allowed retailers to make full use of their floor space 
and reduce overhead.  It also gave birth to a new industry: marketing.  
For the first time, manufacturers had to compete for shelf space and 
customer attention.  Packaging became vitally important because a 
manufacturer could no longer rely on friendly clerks to promote their 
products.  Finding a way to distinguish your product became necessary 
to competition.  The power of the dollar was firmly in the hand of the 
consumer – at least until market research and advertising became a multi-
billion-dollar business.  Now, the marketers just tell us what we think we 
need to have.
 Saunders’ concept was a wild success, and he took Piggly Wiggly 
public.  But by the mid-1920s he lost control of the company through a 
sophisticated plan to lower the stock price.8  Saunders was forced to sell 
his stock and lost pretty much everything.9

 Undeterred, he went into politics, but not the way you might think. 
He was a key part of the campaign to elect Clarksville attorney Austin 
Peay as governor of the State of Tennessee.  Saunders was responsible 
for writing “scurrilous newspaper ads” about Peay’s opponent, and that 
seemed to work.10  Once again, Saunders was way ahead of his time.
 In the 1930s, he got into sports.  He started a professional football 
team, the Memphis Tigers.11  Actually, the team was called the “Clarence 
Saunders Sole Owner of My Name Tigers.” Maybe he hadn’t gotten 
over the nasty take-over of Piggly Wiggly.12  The Tigers held their own 
against teams like the Green Bay Packers and the Chicago Bears, but, 
ever the original, Saunders declined to join the NFL because he didn’t 
want to play away games.13  Now University of Memphis athletes bear 
the name.
 So, the next time you drive by a retail store; wonder why there are 
three kinds of cereals ending in “-ios”; read a scurrilous article about a 
political candidate; or wonder why anyone would want to play Green 
Bay at home, thank Clarence Saunders – the man who addressed an 
inefficiency and changed a country.

1 Taken (with slight alteration) from Star Wars: Episode IV A New Hope (1977).
2 In 1916, Woodrow Wilson was re-elected becoming the first Democratic president since 
Andrew Jackson to hold consecutive terms of office. The President Woodrow Wilson 
House, 1916 Election, http://www.woodrowwilsonhouse.org/1916-election, last visited 
Oct. 8, 2016.  The Republican candidate that year was Supreme Court Justice Charles 
Evans Hughes, who lost California, its electoral votes, and consequently the general 
election by only 4,000 votes. Encyclopedia Britannica, Charles Evans Hughes, https://
www.britannica.com/biography/Charles-Evans-Hughes, last visited Oct. 8, 2016.
3 Mike Freeman, Clarence Saunders, The Tennessee Encyclopedia of History & Culture 
(Dec. 25, 2009), available at http://tennesseeencyclopedia.net/entry.php?rec=1173.
4 See id.; see also Groceteria.com, A Quick History of the Supermarket, http://www.
groceteria.com/about/a-quick-history-of-the-supermarket, last visited Oct. 8, 2016.
5 Patent US 1242872 A (Oct. 9, 1917), available at https://www.google.com/patents/
US1242872.
6 According to Piggly Wiggly, the reason Saunders gave his store this name remains a 
mystery.  Some say he saw several little pigs struggling to get under a fence, but he 
never would confirm that story.  When someone asked him why he chose the name, he 
remarked, “so people will ask that very question.” Piggly Wiggly, About Us, http://www.
pigglywiggly.com/about-us, last visited Oct. 8, 2016.
7 See Abstract, Patent US 1242872 A (Oct. 9, 1917).
8 Mike Freeman, Clarence Saunders, The Tennessee Encyclopedia of History & Culture 
(Dec. 25, 2009), available at http://tennesseeencyclopedia.net/entry.php?rec=1173.
9 Id.
10 From a transcript of an interview by Mike Freeman with Clark Porteous, former 
reporter of the Memphis Press-Scimitar, the Oral History Research Office, Memphis 
State Univ. (Aug. 12, 1985), available at https://archive.org/stream/lifeofclaren00free/
lifeofclaren00free_djvu.txt.
11 Id.; see also And Speaking of Which Blogspot, Clarence Saunders & the Piggly Wiggly 
(Nov. 15, 2012), http://andspeakingofwhich.blogspot.com/2012/11/clarence-saunders-
and-piggly-wiggly.html, last visited Oct. 8, 2016.
12 And Speaking of Which Blogspot, Clarence Saunders & the Piggly Wiggly (Nov. 15, 
2012).
13 Id.
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 As every attorney can recall, one of the 
most frustrating aspects of 1L year revolves 
around the Court’s legal peregrinations 
beginning in Pennoyer and ending in 
International Shoe, after which the Court’s 
personal jurisdiction jurisprudence divided 
into two paths.  Why do casebooks begin 
with Pennoyer when they could just start 
at International Shoe?  Setting aside the 
nuances of the cases, looking at the Court’s 
jurisprudence shows that litigants and societal 
changes have gradually shaped personal 
jurisdiction.  In 2014, however, the Court 
rendered its decision in Daimler AG v. Bauman, 
134 S. Ct. 746 (2014), significantly modifying 
the standard for general jurisdiction.  Daimler 
is now leaving its infancy and entering 
toddlerhood, and we are beginning to see what 
impact it will have on personal jurisdiction.  
As practitioners, both bringing and defending 
claims, it is easy to overlook the issue of 
personal jurisdiction, particularly when a large 
corporation has been sued.  Daimler reminds 
us, however, that the question is not one that 
should be ignored.

The (Abbreviated) History of General 
Jurisdiction

 In simpler times, personal jurisdiction 
was limited to “the geographic bounds of 
the forum.”1  Necessity, however, intervened; 
“changes in the technology of transportation 
and communication” spurred the evolution of 
personal jurisdiction.  The Court eventually 
held that a court may exercise personal 
jurisdiction “over an out-of-state defendant if 
the defendant has certain minimum contacts 
with [the State] such that the maintenance of 
the suit does not offend traditional notions of 
fair play and substantial justice.”
 Emerging from this holding were the 
concepts of specific and general jurisdiction.  A 

court could hear cases related to a corporation’s 
single or occasional acts within the jurisdiction 
(specific jurisdiction).  A court could also hear 
any case, even those unrelated to a defendant’s 
contacts in the forum, if the “continuous 
corporate operations within a state [were] so 
substantial and of such a nature as to justify 
suit against it . . . .”  For general jurisdiction, 
the Court unfortunately found itself “within 
a forest dark, for the straightforward pathway 
had been lost”2:  When did a corporation have 
such continuous and substantial contacts to 
warrant general jurisdiction?
 While the Court issued a number of 
opinions on specific jurisdiction, it addressed 
general jurisdiction only three times between 
International Shoe (1945) and Daimler (2014).  
The Court’s third attempt at clarifying general 
jurisdiction came in 2011.  In Goodyear Dunlop 
Tires Ops. v. Brown, 564 U.S. 915 (2011) 
the court stated that “the paradigm forum 
for the exercise of general jurisdiction . . . 
for a corporation . . . [is] one in which the 
corporation is fairly regarded as at home.”  
While the Court in Goodyear suggested that 
place of incorporation and principal place of 
business were the two places a corporation 
could be subject to general jurisdiction, lower 
courts were split on when a corporation was “at 
home” in the forum.  Enter Daimler.  

The Daimler Decision

 In Daimler, 22 Argentinians sued 
DaimlerChrysler Aktiengesellschaft 
(“Daimler”), a German corporation 
headquartered in Stuttgart, in the United 
States District Court for the Northern District 
of California.  The Argentinians alleged 
that Daimler’s Argentinian subsidiary had 
committed human rights violations.  The 
Argentinians claimed the trial court had 
personal jurisdiction over Daimler through 

Daimler’s US subsidiary, Mercedes-Benz USA, 
LLC (“MBUSA”).
 MBUSA was Daimler’s exclusive 
US importer and distributor.  MBUSA 
imported cars from Daimler’s manufacturing 
facilities in Germany and then distributed 
the vehicles throughout the US.  While 
MBUSA was incorporated in Delaware with 
a principal place of business in New Jersey, the 
Argentinians argued that MBUSA was subject 
to general jurisdiction in California because 
of the substantial sales MBUSA conducted 
there (over 10% of all US sales and 2.4% of 
all worldwide Daimler sales).  The General 
Distributor Agreement between Daimler and 
MBUSA classified MBUSA as an independent 
contractor.
 All parties agreed the trial court did not 
have specific jurisdiction over Daimler.  The 
Supreme Court granted certiorari on the 
issue of whether “Daimler [was] amenable to 
suit in California courts for claims involving 
only foreign plaintiffs and conduct occurring 
entirely abroad.”  The Court held that Daimler 
was not subject to general jurisdiction in 
California.  
 In doing so, the Court reasoned that 
the Ninth Circuit’s agency theory test, which 
looked at whether “MBUSA’s services were 
important to Daimler,” was inappropriate.  
“Anything a corporation does through 
an independent contractor, subsidiary, or 
distributor is presumably something that 
the corporation would do by other means 
if the independent contractor, subsidiary, or 
distributor did not exist.”  While other courts 
had approved a stricter agency theory test – 
i.e., whether the subsidiary is “so dominated by 
the [parent] as to be its alter ego” – the Court 
did not rule on whether the agency theory was 
permissible.
 The Court, even assuming that MBUSA 
was subject to general jurisdiction in California 

HOME ISN’T NECESSARILY 
WHERE THE PLAINTIFF IS: 

DAIMLER AG V. BAUMAN AND 
ITS EFFECT ON GENERAL 
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and that its actions were attributable to 
Daimler, explained that general jurisdiction 
was not appropriate just because a corporation 
“engages in a substantial, continuous, and 
systematic course of business” with a forum.  
Instead, a corporation’s contacts must be 
so “continuous and systematic as to render 
it at home in the forum[.]”  The Court 
emphasized that the paradigmatic forums 
where Daimler could have been “at home,” 
thus subject to general jurisdiction, were its 
place of incorporation and principal place of 
business.  The Court hedged, noting that place 
of incorporation and principal place of business 
are not the only forums for general jurisdiction, 
but only in the “exceptional case” would any 
other forum suffice.

General Jurisdiction Going Forward

 Immediately following Daimler, 
practitioners were unclear how it would be 
received.  It is now clear that many defendants 
have begun using it as an effective tool.  For 
example, in Bauer v. Nortek Global HVAC LLC, 
a group of corporate defendants successfully 
used Daimler.3  A class of plaintiffs filed suit 
against the defendants alleging defendants had 
breached their warranties relating to certain 
HVAC equipment.  All of the defendants were 
incorporated and maintained their principal 
place of business in other states, but all 
defendants sold products in Tennessee, and one 
defendant maintained a manufacturing and 
distribution facility in Tennessee.  Nonetheless, 
the court held that it did not have general 
jurisdiction over the defendants, stating that 
“mere presence of a defendant in the forum 
does not subject it to all-purpose jurisdiction in 
that forum.”
 Bauer demonstrates that corporations 
have a strong basis for challenging general 
jurisdiction – even if they have a physical 
presence and do business in the forum – so 
long as they are not incorporated in the forum 
or maintain their principal place of business 
there.  At least one court – the United States 
District Court for the Western District of 
Tennessee – described the Daimler standard 
as “the narrow standard under which a 
court examines an allegation of general 
jurisdiction[.]”4  
 To the contrary, however, some have 

suggested that courts have not applied 
Daimler as a bright line rule.5  This makes 
sense considering that the Court left open 
the possibility of applying a restricted agency 
test.  If a parent and subsidiary are so closely 
intertwined that they are essentially an alter 
ego, the subsidiary’s actions may be attributable 
to the parent.  This attribution would expand 
general jurisdiction for a corporation beyond 
its place of incorporation and principal place of 
business.
 Plaintiffs will still be able to argue that 
their case fits under the exceptional case 
standard, though it is unclear how successful 
this theory will be.  In fact, the Tennessee 
Supreme Court recently issued an opinion 
holding that several credit ratings agencies 
did not fit within the exceptional case 
standard.6  The Tennessee Supreme Court 
looked at several factors to determine if 
general jurisdiction existed: revenue derived 
from Tennessee transactions, whether the 
corporations maintained Tennessee offices, 
the corporation’s percentage of employees 
employed in Tennessee, senior management 
functions conducted in Tennessee, etc.  This 
case suggests that Tennessee courts may 
take a fairly bright-line approach to general 
jurisdiction.
 Plaintiffs have also begun arguing that 
a corporation consents to general jurisdiction 
(an issue Daimler did not address) when they 
register to do business in a state.7  The Second 

Circuit has decided that Connecticut’s statutes 
do not allow such an expansive reading of 
general jurisdiction and that there are Due 
Process issues in the consent by registration 
theory.  Federal District Courts in Iowa, 
Kansas, New York, and Pennsylvania have 
allowed general jurisdiction by consent through 
registration.
 The upshot of this article is that corporate 
defendants have precedent to attack general 
jurisdiction in any place but their place of 
incorporation and principal place of business.  
The strength and longevity of that precedent 
remains to be seen.  Plaintiffs have already 
begun advancing new theories to distinguish 
Daimler, some of which have been successful.  
Much like International Shoe was simply the 
beginning of modern personal jurisdiction 
jurisprudence, Daimler will likely prove to be a 
small but significant piece of the much larger 
general jurisdiction puzzle.

1 Unless noted otherwise, all quotations are to Daimler.
2 Dante Alighieri, Inferno, at Canto I.
3 No. 3:14-cv-1940, 2016 WL 5724232 (M.D. Tenn. Sept. 
30, 2016).
4 Devault-Graves Agency, LLC v. Salinger, No. 2:15-cv-
02178-STA-tmp, 2015 WL 6143513, at *3 (W.D. Tenn. 
Oct. 19, 2015).
5 See Solomon B. Shinerock, The Real Impact of Daimler 
V. Bauman, Law360 (Jan. 5, 2015).
6 First Community Bank, N.A. v. First Tennessee Bank, 
N.A., 489 S.W.3d 369 (Tenn. 2015).
7 J Nicci Warr et al., A New Theory of Personal 
Jurisdiction in Product Liability, Law360 (Oct. 4, 2016).

C O V E R  S T O R Y

By: Adam R. Duggan
 Paine|Bickers LLP
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barrister bullets

MONTHLY MEETING
Plan now to attend the Barristers monthly meeting on Wednesday, 
November 9, at 5:00 p.m. at the Bistro at the Bijou. Everyone is 
welcome. Get updates on the Barristers on Facebook at www.facebook.
com/knoxvillebarristers.

PROFESSIONAL MIXER
The KBA Barristers, Young Professionals of Knoxville, and TSCPA 
Young CPAs are joining forces for Happy Hour & Professional Mixer 
on November 2nd from 6-8 p.m. at Maple Hall, 414 S. Gay Street! 
Bowling and shoe rentals will be covered on a first come, first served 
basis, so make sure to arrive early if you would like to play. Appetizers 
will be available to all attendees. We also ask that those attending bring 
a can of food or peanut butter as a donation to the Second Harvest Food 
Bank. Please RSVP to Dustin Crouse at dcrouse@qcflaw.com. Please 
indicate in the RSVP if you would like to bowl. 

VETERANS LEGAL CLINIC
The Veterans’ Legal Advice Clinic is a joint project of the Knoxville 
Barristers, the Young Lawyers Division of the Knoxville Bar Association 
(KBA), KBA/Barristers Access to Justice Committees, Legal Aid of East 
Tennessee, Knox County Public Defender’s Community Law Office, 
the University of Tennessee College of Law, and the local VA office.  
This is a general advice and referral clinic which will require attorney 
volunteers for its operation, and it is anticipated to serve between 20 
and 30 veterans in the community each month with a wide variety of 
legal issues, including family law, landlord/tenant, bankruptcy, criminal 
defense, consumer protection, contract disputes, child support, and 
personal injury, among other issues. We need volunteers for the next two 
clinics on November 2 and November 30 from 12:00 p.m. to 2:00 p.m. 
at the Knox County Public Defender’s Community Law Office at 1101 
Liberty Street, Knoxville TN 37912. Register by clicking on November 
2 or November 30 in the Event Calendar at www.knoxbar.org. 

DIVERSITY MIXER
The Diversity Committee is holding our (2nd) annual Diversity Mixer 
on November 4, at the Suttrees High Gravity Tavern, 411 S. Gay Street. 
We want to give law students and local attorneys from a diverse range of 
backgrounds and opportunity to meet and get to know one another.  The 
mixer will run from 6 - 8 p.m. Everyone will be able to get two free beers 
(regular gravity only) and light hors d’oeuvres will be available. Suttrees 
is a BarCADE so don’t forget to bring some quarters for the arcade 
games. Please RSVP by sending an email to Amanda Morse at Amanda.
Morse@knoxcounty.org or Zack Gardner at zgardner@kmfpc.com by 
October 28, 2015. Those who RSVP will receive two free drink tickets 
(while supplies last).

WELCOME NEW BAR ADMITTEES
Help us welcome our newly admitted attorneys to the local bar on 
Monday, November 7, 2016 from 5:30-7:00 p.m. at Calhoun’s on the 
River, 400 Neyland Drive. This event is open to all KBA members 
and new bar admittees and there is no charge to attend.  Register by 
November 4 at www.knoxbar.org (click on November 7 in the Event 
Calendar) or call the KBA at 865-522-6522.  Members are encouraged 
to attend this festive occasion. One free drink ticket will be provided to 
each KBA member and some light refreshments will be provided. KBA 
members will enjoy mixing and mingling with members of the bench 
and bar in a relaxed, informal environment.

2017 ELECTIONS & HOLIDAY PARTY
Mark your calendar to attend the December 7 Knoxville Barristers 
meeting, elections and holiday party at the Bistro at the Bijou. We 
are currently seeking nominations for Barristers Officers to serve in 
2017: Vice President, Secretary/Treasurer and (2) At-Large Executive 
Committee Seats. Please notify Lacey Dillon by Monday, November 
4th, if you would like to nominate someone or are interested in running 
for a Barristers office. Please note that the person elected Vice-President 
in December will automatically become the Barristers President for the 
2018 bar year. Samantha Parris will become Barristers President at the 
end of the meeting. 

CANNED FOOD DRIVE- NOVEMBER 7-21 
Join the Barristers for the Seventh Annual Canned Food Drive 
November 7-21 to benefit Second Harvest! By donating food or money, 
you can help keep Knoxville fed and healthy this winter! Canned 
foods, peanut butter and cereal are needed. Rules and instructions for 
registering your firm are in this month’s DICTA as an insert page. If you 
have questions, please feel free to contact, Courtney Houpt at choupt@
taylorknightlaw.com or Kourtney Hennard at kourtneylace@gmail.com. 
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W E L L  R E A D

MARK J. PHILLIPS AND ARYN Z. PHILLIPS’ 
“TRIALS OF THE CENTURY”

By: Lee T. Nutini
Gideon Cooper & Essary

 This book is a lot of fun to read. Essentially each chapter tells the 
story of an important decade in American history and provides the most 
sensational trial birthed from the unique circumstances of that decade. 
The stories are bite-sized but informative; you can easily consume a 
gripping murder mystery each night before bed. I think we can all agree 
that it isn’t that hard to find one dramatic story per decade, but these 
chapters are well-written and stick to the interesting facts, which keeps 
the reader intrigued.
 The authors – Mark J. Phillips and Aryn Z. Phillips – are a father/
daughter team who clearly have a flair for dramatic storytelling. Mark 
Phillips is a veteran attorney practicing in Encino, California. He is also 
an adjunct professor at the University of West Los Angeles College of 
Law and a program lecturer for the National Business Institute. His 
daughter – who is not an attorney – is a graduate student at Harvard’s 
T.H. Chan School of Public Health. She studies social and behavioral 
sciences, meaning she has likely studied the exploits at the foundation of 
the ten trials in the book.
 In Trials of the Century, the familiar stories are all here:  Fatty 
Arbuckle, Charles Manson, and O.J. (of course). But some of the older 
and lesser-known stories invite the reader to consider the decade in 
which they occur. For example, the case of Harry Thaw, who murdered 
an ex-lover of his wife during the Gilded Age of the early 1900s, 
exemplified the Victorian moral order of the time. The case of Sam 
Sheppard, who murdered his wife, exemplified the insidious male 
chauvinism of the 1950s. Each story is preceded by a description of the 
prominent interests of the time, and those themes flowed through the 
pages of the press, often influencing the trials themselves. In so doing, 
were it not largely about gory murder scenes, the book would be a great 
history lesson for young readers unfamiliar with the twentieth century.
 The explanations of the trials themselves are detailed, which should 
excite any legal reader. The intimate procedural twists and turns of 
each trial are all there, as if the authors sat on the jury for all ten trials. 
Looking back, it is striking how many criminals defy the evidence 
against them (maybe not initially, but on appeal and in post-conviction 
proceedings) or are granted clemency. It is almost as if the more lurid 
the crime and publicized the trial, the more likely it is that some sect of 
public opinion will favor the accused’s freedom. Perhaps it is true that 
Americans have always marveled at violence, or at least high drama, in 
some odd way.
 It strikes me that this book is a far better substitute for something 
like wikipedia for those readers interested in understanding the basics of 
the trials at issue. The stories are told in dramatic fashion, and the book 
is truly hard to put down. Of course, the dramatic retellings may also be 
the book’s biggest flaw because of the lack of support for some claims. 
Being an attorney, I noticed where citations were or were not used in 
the book. Many sensational conclusions were drawn, logical connections 
explained, and generalizations made that caused me to wonder if I was 
reading true history or historical fiction. For example, some of the details 
of the crimes seemed impossible to know, with many feeling as if they 
were told from inside the head of the perpetrator. My sense is that the 

authors used common social and psychological theory to fill in the gaps 
where needed. But the riveting details didn’t seem out of place; they felt 
real enough. Whether they were one hundred percent accurate or not, 
the stories flowed well and kept me reading. The book also accomplished 
its academic goals in that I closed the book feeling knowledgeable about 
some fantastic trials of which I had no prior knowledge. The players in 
each trial seemed to symbolize the decade in which they acted.
 This quick, delectable beach- or bed-side reader went on sale in July 
2016, so go ahead and pick up a paperback copy. I highly recommend it 
to any well-read lawyer needing a jaunt through the celebrity, lust, and 
gore of the ten greatest trials of the century.
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P R A C T I C E  T I P S  I I

STRATEGIC GIVING WITH 
DONOR ADVISED FUNDS

By: Jessica Burton
Financial Advisor, UBS Financial Services Inc.

“I must say that I have seen Americans make a great deal of 
real sacrifices to the public welfare; and have noticed a hundred 
instances in which they hardly ever failed to lend a faithful support 
to one another.”
--Alexis de Tocqueville, Democracy in America, 1831

 Even though 185 years have passed since Tocqueville observed 
American generosity, the spirit of giving is still alive and well.  According 
to the 4th Quarter 2014 UBS Investor Watch Survey, wealthy Americans 
see charitable giving as a crucial goal.1 Over 91% of millionaires have 
donated their time or money to various philanthropic causes in one year 
alone.2  Only 20% of millionaires, however, feel confident in their gift’s 
impact.3 The reason for the lack of confidence? – a lack of planning.4  
When people plan their charitable giving and deploy strategies to 
optimize donations, it increases their confidence and satisfaction in their 
gift’s impact by 50%.5

 Planning not only helps donors feel more satisfied with their 
gifting but can help them donate more by utilizing various strategies to 
give more effectively. A 2013 U.S. Trust study stated that only 15% of 
high-net-worth clients report that their attorney discussed philanthropy 
with them, but 98% gave to charities in 2013.6  Clients generally look to 
attorneys to help develop a charitable gifting strategy, whether for their 
estate or current giving. Donor Advised Funds (DAFs) are one such 
versatile strategy that donors can adopt. 
 DAFs began in 1931 and now are one of the fastest growing giving 
vehicles that can help maximize the effectiveness of a gift.7 DAFs 
are an agreement between a donor and a sponsoring organization (a 
local community foundation or financial institution’s nonprofit).  The 
agreement allows the donor to advise the sponsoring organization on 
how the fund will be distributed to charities of the donor’s choice.  
Sponsoring organizations are not legally obligated to follow the donor’s 
wishes, but as a practical matter they will, especially the larger financial 
institutions offering DAFs to clients.8  
 DAFs function like a charity checkbook – donors can give now or 
decide which charities to send checks to later.  Once a donor donates the 
donor receives the immediate tax deduction, and either lets the money 
remain and potentially grow in the tax free account or starts directing 
distributions towards the 501(c)3 organizations of their choice.  A donor 
does not need to donate cash to a DAF; in fact, cash might be the least 
effective way to donate.  DAFs work especially well with illiquid assets 
and appreciated securities, and some will even accept bitcoin.9

 I recently met with a client who desired to give.  She was preparing 
to sell her business and wanted to create a gift with a lasting impact as 
well as involve her family.  After discussing several options, we decided 
a DAF would help her meet her goals.  She gifted her privately held 
shares of her business to the DAF prior its sale and deducted the full 
fair market value of the shares instead of the cost basis if she had created 
a private foundation.   She locked in a charitable tax deduction for that 
year, but waited to decide which charities should receive grants. Besides 
tax benefits, she established the DAF in her name, to help ensure that her 
family trust could give in her name for generations.  She further involved 
her children by placing them in charge of directing the fund’s grants after 
she passed.     

 DAFs allow customization in succession planning.  It is possible to 
direct that, upon death, named charitable beneficiaries will receive the 
total balance dissolving the DAF, appointed successors will assume the 
DAF’s advisory privileges, or a multi-generational succession plan takes 
effect. Further, while DAFs can be used to create a well-known multi-
generational legacy, they can donate anonymously.10 
 DAFs flexibility extends beyond succession planning. DAFs can 
integrate with existing charitable planning vehicles.  DAFs work with 
Charitable Remainder Trusts (CRTs) because donors can name a DAF 
as the remainder charitable beneficiary.  They also work with Charitable 
Lead Trusts (CLTs), as donors can name DAFs as the lead charitable 
beneficiary.  Furthermore, DAFs can receive grants from private 
foundations or convert a private foundation into a DAF if operating costs 
become too high.  One DAF can also receive grants from another. 
 DAFs provide donors with a flexible giving vehicle that I believe 
helps Americans to continue to lend “faithful support to one another.” 

Jessica Burton is a Financial Advisor with UBS Financial Services Inc. a subsidiary 
of UBS AG. Member FINRA/SIPC in TN. Any information presented is general 
in nature and not intended to provide individual investment advice.  Investing 
involves risks and the potential of losing money. The views expressed herein are 
those of the author and may not necessarily reflect the views of UBS Financial 
Services Inc.  Neither UBS nor its employees (including Financial Advisors) 
provide tax or legal advice. You should consult with your legal counsel and/or your 
accountant or tax professional regarding the legal or tax implications of a particular 
suggestion, strategy or investment, including any estate planning strategies, before 
you invest or implement.

1 UBS Investor Watch, Doing well at doing good, 4Q2014. 2.  Full report available upon 
request and for complete details of the survey.
2 Id. 
3 Id. 
4 Id.
5 Id. at 3.  
6 The U.S. Trust Study of the Philanthropic Conversation: Understanding Advisor 
Approaches & Client Expectations. Charlotte: Bank of America Corporation, (2013) 20.  
The U.S. Trust Study of High-Net-Worth Philanthropy, Issues driving charitable activities 
among wealthy households, Bank of America Corporation, (2014) 5. 
7 “What is a Donor-Advised Fund?” https://www.nptrust.org/index.php?/what-is-a-donor-
advised-fund/).  
8 Nat’l Found., Inc. v. United States, 13 Cl. Ct. 486, 493 (1987). The court held that donors 
relinquished control over monies donated to the National Foundation, Inc. (NFI), therefore, 
NFI could decide where to grant the monies even against the requests of the original 
donor.  
9 Veronica Dagher, Bitcoin Can Be Donated to Fidelity Charitable Fund, The Wall Street 
Journal , November 18, 2015, http://www.wsj.com/articles/bitcoin-can-be-donated-to-
fidelity-charitable-fund-1447853697.
10 The case study presented, based on actual client experiences as told by our Financial 
Advisors, is provided as an illustration and may not be representative of the experience 
of other clients. There is no guarantee of the future success of any of the strategies 
discussed. It is important that you understand the ways in which we conduct business 
and the applicable laws and regulations that govern us. As a firm providing wealth 
management services to clients in the U.S., we are registered with the U.S. Securities 
and Exchange Commission (SEC) as an investment adviser and a broker-dealer, offering 
both investment advisory and brokerage services. Though there are similarities among 
these services, the investment advisory programs and brokerage accounts we offer are 
separate and distinct, differ in material ways and are governed by different laws and 
separate contracts. It is important that you carefully read the agreements and disclosures 
that we provide to you about the products or services we offer. While we strive to ensure 
the nature of our services is clear in the materials we publish, if at any time you seek 
clarification on the nature of your accounts or the services you receive, please speak with 
your Financial Advisor.



DICTANovember 2016 21

S C H O O L E D  I N  E T H I C S

NEW ETHICS OPINION: 
SETTLEMENT MAY NOT BE CONDITIONED ON 
LAWYER’S SURRENDER OF WORK PRODUCT

By: Judy M. Cornett
UT College of Law

 The Tennessee Board of Professional Responsibility recently issued 
Formal Ethics Opinion 2016-F-161 in which it addressed “the ethical 
propriety of a settlement agreement that requires the release of lawyer 
work product.” The Board opined that proposing or accepting such an 
agreement may violate Tennessee Rule of Professional Conduct 5.6(b) if 
doing so “will restrict [the lawyer’s] representation of other clients.” 

The facts before the Board were compelling:

Plaintiff ’s counsel received from Defendant 541,927 pages in 
image form and had to electronically convert every single page 
to a pdf document.  Plaintiff ’s counsel then processed the 541, 
927 pages with optical character recognition to make each 
document searchable.  The documents were then organized 
by relevant subtopics and incorporated into demonstrative 
exhibits.  Creating this work product was the only way to 
understand the complex issues in the case, articulate the 
product defects, depose experts, present claims, and ultimately 
reach a successful settlement for the client.  Plaintiff ’s 
counsel relied on the produced materials to cut a full-size 
vehicle into parts for use in explaining complex engineering, 
vehicle dynamics, and safety mechanisms to the jury.  This 
demonstrative evidence is useless without the underlying work 
product.

 The defendant offered to settle the products liability case on the 
condition that plaintiff ’s counsel return all documents produced by the 
defendant as well as the lawyer’s work product. Apparently, this demand 
would include the dismembered car.
 The Board began its analysis with TRPC 5.6(b), which provides: 
“A lawyer shall not participate in offering or making . . . an agreement 
in which a restriction on the lawyer’s right to practice is part of the 
settlement of a client controversy.” This prohibition reflects three policy 
considerations:

First, there is a risk that the public’s access to the best attorney 
for a particular case will be curtailed.  Second, such a restraint 
could be motivated by an effort to “buy off ” counsel rather 
than to resolve the dispute.  Third, a restriction on an attorney’s 
right to practice may place him or her in a position where 
the interests of the current client are in conflict with those of 
potential future clients.1

However, the twist in Formal Ethics Opinion 161 was that the 
settlement did not explicitly limit the lawyer’s right to represent other 
clients. Instead, it merely required the lawyer to return disclosed 
documents and surrender work product. As a practical matter, how could 
surrendering the work product restrict the lawyer’s right to practice in the 
future?
 The condition could limit an attorney’s right to practice because the 
demand to surrender work product produced for one client can create 
a conflict of interest between the lawyer’s settling client and his or her 
nonsettling clients.2 The Board also noted that the demand “appears to 
create a conflict between the lawyer who has an interest in preserving 

work product to aid in the representation of future clients and the 
lawyer’s current client who has an interest in obtaining the settlement 
funds.” Another issue created by the surrender of work product is the 
potential limitation on the surrendering lawyer’s ability “to defend against 
disciplinary claims and/or malpractice claims which could arise out of the 
representation.”3 Because the surrender of attorney work product could 
restrict an attorney’s right to practice in the future, the Board opined, 
such a condition may be an attempt to accomplish indirectly what the 
demanding attorney could not accomplish indirectly.
 When confronted with a settlement conditioned upon surrender of 
the opposing attorney’s work product, the Board held, the proper test for 
its ethical propriety is “whether [the settlement provision] would restrain 
a lawyer’s exercise of independent judgment on behalf of other clients 
to an extent greater than that of an independent attorney not subject to 
such a limitation.” If the settlement provision would negatively “affect 
an attorney’s ability to represent another client in a matter involving the 
same or a related opposing party,” the provision violates Rule 5.6(b). 
Interestingly, the Board quoted from North Dakota Ethics Opinion 
97-05 to the effect that “[w]hether providing the opposing side access to 
or losing his or her own access to work product materials would restrict 
the attorney’s representation of other clients is a factual question the 
attorney must decide based on the documents involved and the facts and 
circumstances of the case.”4 Thus, the Board’s opinion does not condemn 
such settlement provisions per se; instead, the Board’s opinion is more 
nuanced:

To the extent settlement provisions require attorneys to 
turn over documents protected by the lawyer work product 
doctrine, the provisions may be prohibited by Tennessee 
Rule of Professional Conduct 5.6(b). That is, a lawyer may 
not propose or agree to a settlement agreement that requires 
a lawyer to turn over any work product materials as part of 
the settlement if that action will restrict his representation 
of other clients.

(Continued on page 22)
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 The incentive for a defense lawyer to offer a settlement agreement 
conditioned upon the return of discovery documents and attorney work 
product is clear. The attorney who has half a million of the opponent’s 
documents, who invests hours of time processing those documents into 
searchable form, and who develops expensive demonstrative exhibits 
based on those documents clearly has an advantage over other attorneys 
in subsequent cases against the party who provided the discovery. 
Permitting that attorney to represent future clients by piggybacking upon 
the discovery obtained in an earlier case seems to confer a windfall on 
that attorney, since he or she will potentially be able to obtain similar 
results in future cases with much less effort.
 However unfair this may seem to defendants, this is precisely the 
result that Rule 5.6(b) mandates. As one author puts it, “’The rules are 
designed to preserve a client’s right to be represented by counsel of choice 
including expert counsel who has experience bringing an industry to its 
knees.’”5 Notably, Tennessee’s Rule 5.6(b) prohibits both “offering” and 
“making” a settlement restricting a lawyer’s right to practice. Therefore, 
if it is unethical to accept the offer, it is also unethical to propose the 
settlement. Given the clear prohibition in Rule 5.6(b), why do attorneys 
continue to propose (and, perhaps, accept) such settlements? One answer 
is “willful ignorance of Rule 5.6.”6 Another answer is simply uncertainty 
about the scope of Rule 5.6(b). Because Tennessee had never before 
opined on the propriety of a provision requiring surrender of work 
product, perhaps the attorney who offered the settlement under inquiry 

simply did not know whether or not it would violate Rule 5.6(b).7 
Indeed, if the settlement agreement must be evaluated by the opposing 
attorney to determine whether it is unethical, then the offering attorney 
cannot know in advance whether his or her proposal violates Rule 5.6(b). 
 Now that Tennessee has made it clear that release of attorney work 
product cannot be demanded as part of a settlement agreement, attorneys 
must refrain from offering or accepting such settlements if it is obvious 
that the provision would restrict the accepting attorney’s right to practice 
in the future. But because Formal Ethics Opinion 161 does not adopt 
a per se rule, it leaves a gray area based upon the accepting attorney’s 
evaluation of whether the offered settlement would, in fact, restrict his 
or her right to practice. However, this potential wiggle room should be 
used cautiously. If there are current non-settling clients, or if there are 
potential future clients who may have a case against the party offering the 
settlement, then the attorney offering the settlement should undoubtedly 
refrain from demanding surrender of work product.

1 ABA Formal Ethics Opinion 371, cited by Tenn. Bd. Prof. Resp. 2016-F-161.
2 State Bar Ass’n of North Dakota Ethics Comm., Op. no. 97-05, at 4 (June 30, 1997).
3 Id. at 6 n.1.
4 Id. at 7, quoted in Tenn. Formal Ethics Op. 2016-F-161.
5 Leslie A. Gordon, Prohibited Provisions, ABA Journal (Apr. 28, 2005) (quoting Pam 
Phillips, San Francisco attorney).
6 Id.
7 Tennessee’s previous Formal Ethics Opinion dealing with settlements restricting a 
lawyer’s right to practice, Ethics Op. 1997-F-141, did not address whether demanding 
surrender of work product would violate the predecessor to Rule 5.6(b).

Schooled in Ethics (Continued from page 21)
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L O N G  W I N D E D

DEBATE 101

By: Jason H. Long
Lowe, Yeager & Brown

 I’ve often heard the expression in politics that a presidential 
candidate cannot win the election in a debate, but he or she can certainly 
lose it.  I’m not sure that statement accurately depicts the importance of 
debates in our modern presidential election system.  Frequently, we have 
seen candidates use the debate forum to elevate their status, and many 
times a good debate performance can be the tipping point a candidate 
needs.  Conversely, we certainly have seen mistakes and gaffes in 
presidential elections that have led to disaster.  
 Going all of the way back to 1980, in the presidential election 
between Ronald Reagan and incumbent, Jimmy Carter, both sides of 
this equation were on display.  When asked about our nuclear policy, 
which was of course the 
number one pressing 
issue of the day, Jimmy 
Carter proceeded to give 
a rambling explanation 
of the conversation 
he had had with his 
then 13-year old 
daughter, Amy, and 
her concerns about the 
proliferation of nuclear 
weapons throughout 
the world.  The answer 
was intended to be a 
humanizing moment, 
stressing the importance 
of disarmament not 
only for ourselves but 
for future generations.  
However, counselors 
in prepping Carter had 
repeatedly told him not 
to invoke his daughter’s 
name when giving the 
answer.  They feared 
that it would appear 
that our Commander-
in-Chief was taking instruction from a 13-year old girl concerning 
our nuclear policy.  Carter stuck to his guns and gave the answer he 
wanted.  Sure enough, an audible groan went up in the audience hall 
as he mentioned his daughter’s name.  Certainly, the answer did not do 
anything to improve Jimmy Carter’s already dwindling chances in the 
election.  
 In that same debate, the ever-confident Ronald Reagan listened 
patiently as Jimmy Carter gave a long, detailed, and complex answer 
regarding national healthcare issues.  After listening to Carter ramble on 
about the inner workings of Medicare, Reagan gave perhaps the greatest 
rebuttal answer of all time when he simply nodded his head, smiled, and 
said, “There you go again.”  In that simple four word response, Reagan 
was able to sum up what most Americans believed about the presidency 

of Jimmy Carter.  Namely, that while intelligent and deliberate, 
President Carter often failed to see the forest because of the trees.  His 
administration had become bogged down and entangled in the weeds 
of foreign and domestic policy and our country had ground to a halt as 
a result.  There is no doubt, that on this debate stage, Ronald Reagan 
looked more than presidential, and certainly it helped secure his victory 
in November. 
 Eight years later, Michael Dukakis was running against George 
Herbert Walker Bush.   Dukakis was widely perceived as a northeastern 
intellectual who had little connection with common people.  It was well 
known that he was against the death penalty.  In the debate, he was asked 

whether he would favor 
the death penalty for 
someone who raped and 
killed his wife.  Dukakis 
stoically reiterated his 
opposition to the death 
penalty without any 
appreciation that the 
hypothetical would 
spark outrage in most 
people.  The answer 
cemented in many 
people’s minds their 
already preconceived 
notions about Michael 
Dukakis and an 
opportunity to engage 
the American audience 
was lost.  On a side note, 
I heard Bob Ritchie 
give the correct answer 
to this question many 
years later at an Inns 
of Court meeting.  He 
spoke eloquently and 
compassionately in 
describing the anger 

and desire for retribution a person would have in such circumstances and 
then transitioned beautifully to an explanation of why he believed the 
death penalty would not be the right answer.  If Bob Ritchie had been on 
that debate stage in 1988, he may well have become our President.  At 
a minimum, he probably would have gotten more electoral votes than 
Michael Dukakis.
 1988 was also the year of the famous Vice President debate between 
Senator Lloyd Bentsen and George Bush’s running mate, Dan Quayle.  
A significant issue for Quayle in that election was his age and perceived 
lack of experience.  Quayle opened the door for Senator Bentsen when 
he pointed out that he had as much congressional experience as Jack 
Kennedy when Kennedy ran for President.  Bentsen famously quipped, 
“Jack Kennedy was a friend of mine and you, Senator, are no Jack 

(Continued on page 24)
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L E G A L L Y  W E I R D

By: Latisha J. Stubblefield
Pilot Travel Centers, LLC

 Oh Florida. You’re funny. Not one or two, but three Florida stories this month! 

1) If baiting a hook and casting a fishing lure isn’t your bag, then Florida has the answer for you.  You can just use your gun to fish.  Yes, you read that 
correctly.  Florida is currently experiencing an issue with lionfish that are destroying reefs at a staggering rate.  As such, Florida wildlife officials are 
asking fishermen to actively seek out lionfish as their catch-of-the-day, even if that includes fishing underwater with a modified Glock 9mm pistol. 
Technically, it is illegal in Florida to fish with a firearm. (Yes, that’s actually a law on the books in Florida.)  However, once you’ve made it nine 
miles off shore, federal law applies, and federal law says absolutely nothing about the legality of aiming your glock at a fish in the water. You could 
say that it is very uncharted territory.  I’m assuming the federal government never considered the need to regulate underwater firearm fishing.  

2) On October 4th, officers in Port St. Lucie, Florida were dispatched to a domestic violence situation at the home of Nicolas Melice, Sr., his lovely 
wife Christine, his daughter Crystal, and his 19 year-old son, Nicolas Melice, Jr.  (Nicolas Sr. and Christine really racked their brains to come up 
with names for their children, huh?).  Upon arriving to the Melice home, officers discovered that Nicolas Sr. and Nicolas Jr. had gotten into an 
argument and physical altercation.  What brought such anger and violence to this home, you ask? Nicolas Sr. threw out Nicolas Jr.’s Legos.  The 
police report is scant on details as to what caused Nicolas Sr. to throw out the Legos or whether the Legos were some sort of special Legos, perhaps 
collectible, belonging to 19-year old Nicolas Jr.  The Nicolases have a classic he-said, he-said story, where each accuses the other of throwing the 
first punch.  Interestingly, the sister, Crystal, corroborates the son’s story that their dad was intoxicated and started the fight, while the mother, 
Christine, states that her son attacked her husband.  Regardless, it’s a sad story for the family, made even weirder and more terrible by that the fact 
that they were fighting over Legos.   

3) Third, and best Florida story: Tennessee broke the eleven year curse and beat Florida in football.  I know that’s not legally weird.  But wasn’t it 
fun?!?!?  GBO!

Kennedy.”  Again, the comment was a perfect highlight of the general 
perception of the American public that Dan Quayle simply didn’t have 
the experience necessary to be Vice President. 
 Of course, it is rare that gaffes in Vice Presidential debates would 
have a significant impact upon a presidential election.  Perhaps one 
of the rare exceptions was the 1992 Vice Presidential debate between 
Al Gore, Dan Quayle, and Admiral James Stockdale.  Going into the 
debate, the third-party candidacy of Ross Perot had certainly picked up 
a lot of steam, and many Americans were considering Perot as a viable 
alternative to our two-party system.  The selection of Admiral Stockdale, 
a true American hero, for Vice Presidential running mate was certainly a 
creative choice and millions of Americans tuned in to see what he would 
have to say.  Admiral Stockdale, sadly, was way out of his league on the 
debate stage with two professional politicians.  He began the debate 
with a blustering “Who am I? Why am I here?” which made him look 
like he actually did not know the answers to those questions.  Moreover, 
at times he became so disengaged with the policy discussions going on 
between the candidates that he turned off his hearing aid and was unable 
to respond when a question was directed at him.  He even, in a first as far 
as I know, passed when asked the question he did not know an answer to.  
Certainly the debate performance of Admiral Stockdale sucked some of 
the momentum out of Ross Perot’s campaign and made many Americans 
question more legitimately whether having an outsider who did not 
understand the system at all would be a good thing for the country.  
 Finally, Tennessee’s own favorite son, Al Gore, famously flubbed in a 
debate performance when he engaged with George W. Bush in 2000 and 
spent the entire night shaking his head and sighing in response to the 

answers given by his opponent.  Many Americans already felt that Vice 
President Gore could be condescending and overly paternalistic and his 
non-verbal communications on the stage did nothing but reinforce that 
opinion.  In an election that came down to the disputed paper ballots of 
Florida, one could not help but think that perhaps this debate error cost 
Vice President Gore dearly. 
 All that brings us to the current presidential election.  By the time 
this article goes to print, we will be on the cusp of electing a new leader 
for our country.  Certainly, strong feelings are held by both sides as to the 
correct choice.  I wonder in this election year if the debates have had the 
effect of moving the needle in one direction or another.  One thing I can 
say for sure is that I’ve never seen a debate quite like the ones that have 
been occurring this year.  I can’t figure out if Donald Trump’s decision 
to bring Bill Clinton accusers to the debate hall was good or bad for 
his campaign.  Some will argue that it effectively rebutted the damage 
done to him through the disclosure of the Billy Bush tape.  Others will 
say that it only highlighted Trump’s mistakes and was not presidential 
in character.  His threat to seek prosecution and potentially jail his 
opponent should he win has been described by some as the conduct of a 
third-world dictator, but I’m also sure it resonates with the perception of 
a significant portion of the electorate.  It is impossible to know in today’s 
political climate what is effective strategy and what crosses the line.  I 
suspect political pundits will be discussing the effectiveness of both 
parties’ debate strategies for years to come.  Depending on the results on 
November 9, we could be looking at a significant restructuring of the way 
political campaigns are handled in the future, or more of the same. 

LONG WINDED (Continued from page 23)
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B I L L  &  P H I L ’ S  G A D G E T  O F  T H E  M O N T H

HEALTH AND FITNESS TECH

By: Bill Ramsey
Neal & Harwell

Phil Hampton
Founder and CEO, LogicForce Consulting

 As we near the winter holiday season, we always look forward to 
festive holiday parties and the daily sweet treats in the office break room.  
We love to celebrate and party; but, unfortunately our bodies do not react 
kindly to the extra caloric intake.  To compound the problem, the shorter 
days and chillier temps tend to keep us from being as active as we would 
like.  The holiday season can definitely result in us losing the ongoing 
battle of the bulge.  So how do we solve this problem?  Like we do in 
many other dilemmas, we look for a tech solution.  Not surprisingly, 
we have found that fitness tech is all the rage.  There was an entire 
wing of the latest Consumer Electronics Show exhibit hall dedicated to 
technology to make us healthier and more fit.  So we are forgoing the 
extra donut from the break room and diving head first into a pool of 
fitness gadgets.  Here are some of the gadgets and apps that are helping 
us keep our bodies in tip top shape so we can be even more productive 
even as we celebrate the season.
 We started, of course, with a fitness tracker.  These things are 
ubiquitous and come in all shapes and prices.  Probably, Fitbit makes 
some of the most appealing models for us.  We bought the Fitbit Charge 
HR, which, at about $130, is not the cheapest nor most expensive 
model available.  It does, however, provide the basic functions we were 
looking for:  tracking all-day activity; heart rate monitor; pairing with 
phone for call notifications; date and time readout; sleep analysis; and 
wireless syncing to a personalized Fitbit dashboard.  Plus, it is one of 
the more comfortable and unobtrusive wearable fitness trackers that we 
have tried on; and the battery life has been more than adequate.    For 
about $70 more we really like the Fitbit Blaze, which really blurs the line 
between fitness tracker and smart watch.  If we happen to misplace or 
accidentally “break” the Charge HR, we’ll probably go ahead and upgrade 
to the Blaze.  Regardless of which model we use, however, we really do 
like Fitbit’s cloud-based dashboard that helps us track our activity and 
progress on our road to fitness.
 Not to boost Fitbit’s stock or anything, but we did go back to the 
Fitbit well one more time to help us shed a few of those unwanted 
pounds around the midsection.  We bought the Aria smart scale to help 
make us more accountable on our fitness journey.  This digital scale 
will update our Fitbit dashboard with our current weight reading (we 
know it’s not necessarily a welcome statistic we like to see daily; but it 
certainly is a great motivator to help us make healthier choices).  Not 
only measuring weight, the Aria scale measures body mass index and lean 
mass and body fat percentages.  Paired with the Fitbit tracker, we can set 
goals and even let the Fitbit app coach us on achieving them.  Nothing 
against personal trainers, but this setup is a lot less expensive in the long 
run.
 Speaking of apps, a great app that we have used to assist us on this 
journey is MyFitnessPal.  This free app is a very useful tool for tracking 
what we eat and our daily exercise as well.  The calorie counter is easy 
to use and the app provides a tremendous database of calorie counts not 
only for raw foods but many popular restaurant dishes as well.  We really 
have no excuse for remaining calorie-ignorant now that we have this app.  
We have found that using MyFitnessPal provides another accountability 
touch point that in itself enforces healthy choices.  We are feeling better 
already (we’ll leave it to others to notice if we look any better).
 As we are trying out many different apps and gadgets to help us 

become more fit, it would be nice to have one aggregate site or app that 
lets us see all of our fitness tracking data in one place.  Bill loves Apples’ 
Health app on his iPhone for this comprehensive health dashboard.  Phil 
prefers Google’s Fit app on his Android-based Samsung Galaxy phone.  
Both apps provide a platform that other fitness apps can link to and 
provide data to your centralized health dashboard.  So, if you are tracking 
your steps or exercise with a Fitbit device and your calorie intake with an 
app like MyFitnessPal, you can aggregate these data points into a central 
repository of your health information with these apps.
 These are just the basics.  But, of course, the road to continued 
health and fitness begins with the basics – diet and exercise, right?  As we 
continue this journey, however, we are trying out even more exotic fitness 
products.  Look for future reports from our Sensoria Fitness Socks, the 
Kolibree Smart Toothbrush, and the Pavlok bad-habit-breaking device.  
If you see us on the holiday party circuit this year, you probably won’t 
even recognize us --not because our bodies are so toned and muscly, but 
because we are covered from head to toe with all these fitness gadgets.  
Make no mistake about it, when we get back to the office, we are going 
to be so prepared to tackle that new case.  Have a happy, healthy techy 
holiday.
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G U I L T Y  P L E A S U R E S

By: Angelia Nystrom
UT Institute of Agriculture

GUILTY PLEASURES: 
TENNESSEE FOOTBALL GAME DAY

 There are two things in life that you don’t mess with around me. 
The first is my kid. The second is Tennessee football. One of the only 
arguments Hugh and I have ever had occurred when he gave away our 
Tennessee-LSU tickets a few years ago. At that moment, he understood 
the depths of my devotion to all things orange. And that it is not wise to 
argue with a lawyer… especially a mad lawyer. 
 Come every August, the only reason I don’t go into a deep 
depression over summer ending is because I know what is coming. The 
tailgates, the bright lights, ESPN College Game Day, the Pride of the 
Southland Marching Band playing “Rocky Top,” and 102,455 of my 
closest friends yelling “V-O-L-S, V-O-L-S, V-O-L-S, Go, Vols, go!” 
There is something majestic about Saturdays in the South, and Saturdays 
in Knoxville, Tennessee are nothing short of magical. Tennessee football 
is my “guilty pleasure.” Other than a loss, there is very little about 
gameday that I don’t enjoy. 
 This year, gameday has been a little bit more fun. Team 120 has 
been tremendously entertaining (and maybe slightly frustrating), and 
I have been on the edge of my seat at every single game. They’ve been 
called the “Cardiac Kids,” and I am pretty sure that I will suffer a heart 
attack before this year is over. But my own cardiac event will have 
nothing to do with the team… and everything to do with my newfound 
love. Gameday food. 
 For years, I have loved walking across campus from my parking 
lot because I have always been greeted by that familiar smell… frying 
onions at Hot Dog Heaven. For those unfamiliar, Hot Dog Heaven is 
the food vendor on the sidewalk across from the library and the Haslam 
College of Business. While I am normally a pretty health-conscious eater, 
I cannot resist Hot Dog Heaven. Every fall, it is like running into an old 
friend that you haven’t seen in a while. And it is good. 
 This year, though, I’ve found a few other culinary treats that make 
gameday extra special. 
 The season opener on a Thursday night was a real treat. UT was 
closed, which meant that I had the day off, which was good. Hugh was 
sworn in to County Commission, which was even better. And the Vols 
were taking the field with a Top 10 ranking. It was a day for celebration. 
The day was so busy we literally forgot to eat. Until we got to the game. 
At basketball games, Trace often gets the Calhoun’s pulled pork nachos. 
They always smell great, but I have been able to resist. But September 
1 was a day for celebration, and I decided to celebrate with Calhoun’s 
nachos. For the uninitiated, the pulled pork nachos are tortilla chips 
smothered with pulled pork, baked beans, beer cheese and jalapenos. 
They are every bit as good as they sound…truly a culinary delight. 
 The next week, we played Virginia Tech at the Battle at Bristol. It 
was billed as the largest college football game in history, and it was quite 
the spectacle. Hugh called it “Football Meets NASCAR Meets County 
Fair.” It was a once-in-a-lifetime experience, and I vowed to take it all 
in. Literally. Between the three of us, we tried turkey legs, wood-fired 
pizza (with chicken, wing sauce and bleu cheese), pork rinds, barbecue 
pork rinds, and funnel cakes. But we hit the Holy Grail with the deep-
fried Oreos. I had always heard that they were good, but I was skeptical.  
Suffice it to say, I had no idea what I was missing. The deep fried Oreo 

was like a beignet filled with gooey cookies and cream—unlike anything 
I had ever tried… and utterly fantastic. Weeks later, Hugh and I are still 
talking about them. We can’t wait to find them again. 
 On the weekend of the Florida game, we celebrated Ag Day at 
the Institute of Agriculture. I’ve always said that I love working for 
the UTIA because, among other things, we eat very well. Ag Day is 
no exception, as the students always prepare ribeye steak sandwiches 
and chocolate milkshakes for the attendees. I’m always glad to indulge 
because “it’s for the students,” after all.  This year, we were blessed with 
great weather, resulting in a huge crowd at Ag Day. By the time I made 
it to the food area, we were out of steak sandwiches. We were also out 
of chocolate milkshakes. I was left with two choices: (1) don’t eat, or (2) 
find something at the stadium. It was an easy choice. I was delighted to 
find that one of the concession stands serves foot-long corn dogs. I have 
always loved a good corn dog, and this one was especially good. I was not 
disappointed. 
 As we head to the back-end of our schedule, I am sure that I will 
find more culinary treats. To combat my new-found “guilty pleasures,” 
I recently purchased a FitBit, which I hope will stave off the need for a 
defibrillator. 
 Volunteer football traditions can be a sacred thing. And the “Cardiac 
Kids” are making it exciting. While we each have our own traditions and 
“guilty pleasures,” there is one constant. Life, if need be, can be put on 
hold for a few hours each Saturday afternoon in the fall. And we can all 
“Eat, Drink, and Sing ‘Rocky Top.’”



DICTANovember 2016 27

A R O U N D  T H E  C O M M U N I T Y

By: Allison Starnes-Anglea
State of Tennessee, Child Support Services

AN EARLY RISE FOR 
THE STAND DOWN
 On a beautiful fall morning a few Saturdays ago, I found myself 
awake and leaving home at 7:00 a.m.  Very few things will get me to 
wake, dress, and leave the house this early on a Saturday morning. A 
charity sale at Belk? Possibly. An early start to football tailgating? Maybe. 
An early morning work out? Unlikely. Volunteering? Surprisingly, this is 
the most likely of options for an early Saturday rise out of this gal. 
 On September 24, 2016 at the National Guard Armory on 
Sutherland Avenue, the 16th annual Knoxville Homeless Veteran’s Stand 
Down took place. The event is the result of a collaborative effort of over 
a dozen organizations, including the Department of Veterans Affairs, 
Volunteers of America, Remote Area Medical, Knoxville Vet Center, US 
CAV, and Rolling Thunder, Tennessee 3, just to name a few. Each year, 
the hard work of these and many other organizations and individuals 
results in the Stand Down event. 
 The event takes place in the gym of the Armory, with a legal 
services component located outside in a tent.  As mentioned above, 
the event begins bright and early on Saturday morning, with breakfast 
served at 8:00 a.m. Volunteers, including our own Marsha Watson, 
begin arriving at 6:30 a.m. to prepare breakfast for between 150 and 200 
veterans. The gym is set up with various tables and tents, with about 
25% of the space dedicated to dental and vision services. According to 
the After Action Report for the 2015 event, the Stand Down provided 
100 dental encounters and 93 pairs of glasses to veterans in attendance, 
thanks to 75 Remote Area Medical volunteers.  In addition to the 
medical space, tables are available for a wide range of services for 
mental health, physical health, peer support, shelter, alcohol and drug 
dependence, and everything in between.  The event lasts until 2:00 p.m., 
to allow for the veterans to also eat lunch, which ensures each homeless 

veteran will have at least 2 meals that day. 
 My reason for attending? The legal tent. The legal tent was the 
result of the efforts of the VA and LAET. Each year, attorneys and law 
students in UT’s legal clinics appear and give their time and attention to 
the veterans at Stand Down. An attending veteran goes through intake 
and then is ushered to an attorney with knowledge of the area of law 
relevant to the veteran’s issue. The last two years, I attended for child 
support issues.  I brought my state-issued laptop which allowed me to 
look up a veteran’s child support case and answer basic questions they 
may have.  This year, some veterans wanted information like the balance 
of their support arrearage, some had more in-depth questions, and some 
just couldn’t remember their children’s birthdates. 
 From what I heard and saw, a lot of veterans need help with their 
domestic cases, traffic fines, getting an ID, applying for disability, and 
executing a will. The attorneys who attended this event, despite the area 
of law or the advice they gave, did a valuable thing for each of these 
veterans that Saturday morning: they listened. 
 Each year, the call will come for attorneys to give their time at this 
event. Please consider the service of these veterans when you ask yourself, 
“Do I really want to get up early on a football Saturday?”* For more 
information on how to get involved in this specific event, contact the VA’s 
Torrie Dorschug at torrie.dorschug@va.gov or LAET’s Kathryn Ellis 
and kellis@laet.org.  For information regarding the statistics on homeless 
veterans, visit http://www.va.gov/opa/issues/Homelessness.asp. 

*For those wondering, yes, I still made it to the UT football tailgate in 
plenty of time. 
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A S K  M C L A W Y E R

Question Presented: 

Dear McLawyer:

I am, unfortunately, involved in a very contentious case in the civil court 
of a local county.  It is so contentious, in fact, that I am contemplating 
filing a motion for contempt and/or sanctions against the opposing 
party for the opposing party’s failure to abide by the Court’s order.  
HOWEVER, the Court’s order, which addressed an issue material to the 
main reason we were in court that day, was only a verbal order announced 
from the bench.  The order was not reduced to writing and included in 
the written order submitted to the court.  Can I get contempt and/or 
sanctions from the Court’s oral ruling?
 
Discussion and Analysis: 

 I am sorry to hear that you are involved in such a contentious case.  
Generally, a court order is an order that must be obeyed regardless of 
whether it is reduced to writing.1  A court has the authority to “inflict 
punishments for contempts of court” for the “willful disobedience or 
resistance  . . . to any lawful writ, process, order, rule, decree, or command 
of such courts.”2  
 However, while an oral order from the bench may be technically 
subject to contempt proceedings, practical considerations can make 
such enforcement difficult.  First, a written order is certainly preferable, 

so explore the option of submitting an additional written order to your 
judge for consideration.3  (“Although oral commands from the bench 
may constitute lawful orders, all orders of a court should be reduced to 
writing, filed with the Clerk and submitted to the judge for his or her 
approval in a timely manner. Further, an oral command from the bench 
may not constitute a final judgment.”).  Second, did you have a court 
reporter to document the order to demonstrate that it was clear and 
unambiguous?  If so, you can transcribe the relevant order and attach it to 
the proposed written order.
 Ultimately, the issue depends primarily on your judge, the 
circumstances, and all of the facts at issue.  “Contempt proceedings lie 
within the sound discretion of the trial court.”4  I hope these citations 
provide some helpful guidance for you to reach your objective; and good 
luck.

1 Your request is unclear on the exact issue you are dealing with, and there are exceptions 
to this.  Also, this response assumes the order at issue is an interlocutory ruling and 
not a final judgment.  Judgments must be reduced to writing.  Tenn. R. Civ. P. 58; Envtl. 
Abatement, Inc. v. Astrum R.E. Corp., 27 S.W.3d 530, 536 (Tenn. Ct. App. 2000) (“[a] court 
speaks only through its written judgments, duly entered upon its minutes.”)
2 Tenn. Code Ann. § 29-9-102; see also  Ross v. Ross, No. M200800594COAR3CV, 2008 
WL 5191329, at *5 (Tenn. Ct. App. Dec. 10, 2008) (holding that an oral command is a 
lawful order that is subject to contempt proceedings when disobeyed if the oral command 
is specific and unambiguous).  
3 Ross, 2008 WL 5191329, at *5.
4 Outdoor Mgmt., LLC v. Thomas, 249 S.W.3d 368, 377 (Tenn. Ct. App. 2007).

“Ask McLawyer” is dedicated to answering questions on procedure, evidence and trial tactics in a variety of venues and subject matter. Should you 
have a question for McLawyer, please address the question to Ask McLawyer, c/o Marsha Watson, KBA, 505 Main Street, Suite 50, Knoxville, 
TN 37902 or mwatson@knoxbar.org. Your question will then be submitted to McLawyer for potential response in this column. McLawyer is an 
anonymous neutral counsel dedicated to answering questions of procedure from members of the Knoxville Bar Association.

New Court Rules
Bankruptcy Court Local Rules Effective November 1

The Local Rules of the United States Bankruptcy Court for 
the Eastern District of Tennessee have been amended and 
will become effective November 1, 2016.  The new rules are 
available on http://www.tneb.uscourts.gov/.

General Sessions Court Rule 27 regarding Court Appointments

The Knox County General Sessions Court has adopted a new 
Rule 27 pertaining to court appointments: 
The Court will maintain a list (Appointment List) of those 
attorneys approved to accept appointments for the repre-
sentation of indigent defendants in criminal cases. This list 
will be maintained by the Judicial Court Administrator. The 
Appointment List will be revised annually. Once approved to 
be on the Appointment List, an attorney must indicate their 
wish to remain on the Appointment List on an annual basis.  
All attorneys shall provide notice of their desire to remain on 
the Appointment List by providing written or email notice to 
the Judicial Court Administrator by December 31st of each 
calendar year.  Effective Date: November 30, 2016.



FAITH AND JUSTICE LEGAL ADVICE 
CLINIC SET FOR DECEMBER 3
The Faith and Justice Legal Advice Clinic 
will be held on December 3, 2016, at First 
Apostolic Church, 5020 Pleasant Ridge Road, 
in conjunction with Legal Aid’s regular Saturday 
Bar Clinic. From the beginning, the goals have 
been to build a coalition of faith leaders in the 
Knoxville area and to host legal advice clinics 
at places of worship to make give people a less 
intimidating environment to talk to a lawyer. 
LAET’s Regular Saturday Bar will be moved 
to First Baptist that day.  Participants in the 
Faith & Justice Alliance will invite congregants 
from their churches, synagogues, and mosques 
to bring their legal questions as well. If you are 
willing to help make the Faith & Justice Alliance 
work, please contact us: Kathryn Ellis (kellis@
LAET.org), Bill Coley ( bcoley@hdclaw.com) 
or Ian Hennessey (ihennessey@londonamburn.
com).

MUNICIPAL LAW - NEW AREA OF 
PRACTICE DESIGNATION
It is important that your “areas of practice” 
designations accurately reflect your practice in 
2016. The KBA Membership Committee met 
recently and added “municipal law” to the list of 
areas of practice.  If you are interested in adding 
“municipal law” as one of your three areas of 
practice designations, please contact Wendy 
Williams at 522-6522 or wwilliams@knoxbar.org.  

CORRECTION TO MEMBER 
DISCOUNTS PROMOTION
Please note that the Org ID number was 
listed incorrectly in the promotion for Brooks 
Brothers.  Members should use  Org ID 11112. 
If you have any questions, please contact 
Wendy Williams at 522-6522 or wwilliams@
knoxbar.org.

NEED GUIDANCE IN A SPECIFIC 
PRACTICE AREA? 
One of the best kept secrets of the Knoxville 
Bar Association is our Mentor for the Moment 
program.  We want to let the secret out and 
make sure that our members use this wonderful 
resource.  It’s really simple to ask a question 
of our helpful volunteer mentors.  Log in to 
the members’ only section of www.knoxbar.
org or check out the list in the KBA Attorneys’ 
Directory and begin your search! Our easy-to-
use website allows you to search by last name or 
by subject area experience.

AFFILIATED ORGANIZATION
The Smoky Mountain Paralegal Association 
will hold its monthly meeting on Thursday, 
November 10, 2016, at 12:00 pm. In the U.S. 
Attorney’s Office, Knoxville, Tennessee.  Special 
Agent Beth O’Brien with the FBI will be 
presenting the topic of Economic Espionage 
and Risks Associated with Compromised 
Personally Identifiable Information.  A lunch 
buffet is available at the cost of $12/person with 
reservations.  Please contact Kati Wheatley, 
ACP at president@smparalegal.org or (865) 
546-7190 for additional information and/or 
lunch reservations.

SEARCHING FOR WILLS

David L. Chappell   DOB: 06-07-38; Address: 
1014 Tarklin Valley Road Knoxville, TN 37920
Contact: Attorney David Waite - 865-387-1472 

Jay Glen Parker  DOB: 4/4/45; DOD: 5/13/10; 
Address: 7240 Harvey Henry Road Corrington, 
TN 37721; Contact: Niece Tammy Parker - 
865-705-5886
 
Virginia Henshaw Chesney DOB: 8/15/30; 
DOD May ’13; Address: 6905 Dean Hill 
Drive Knoxville, TN 37919; Contact: Thomas 
Chesney- 865-368-9286

Steve Thomas Day DOB:  8/5/52; DOD: 
6/22/16; Address: 302 Dante School Road 
Knoxville, TN 37918; Contact: Tina Day - 828-
655-0511

OFFICE SPACE AVAILABLE:
• Comer of Westland Drive and Pellissippi 

Parkway. Former legal office. Excellent 
condition. 3,456 Sq.Ft. Highly visible with 
easy access to interchange. Phone system 
installed. Lease or Purchase opportunity 
available. For further information, contact 
Oliver Smith Realty (865) 584-2000.

• A perfect office space available with signage 
on Peters Road. The office has just been 
renovated and ready for new occupants. 
Space offers room for two private offices 
and reception area and other area for a work 
station. The location is visible from Kingston 
Pike and would make a great office for an 
accountant, insurance agent, attorney or 
mortgage broker, engineering firm or anyone 
who would like high visibility. Offers a 
carport for your parking along with a paved 
parking lot. Carport also has a storage closet.  
Rent: $900.00 per month.  Contact Karen 
Emmert at 356-5049.

• Office Building for Sale at 616 W. Hill 
Avenue.  The 3,442 SF building is centrally 
located and is available for $465,000.  
Review the listing at www.kaarcie.com/
listing/299773149. Contact Daniel Odle, 
Conversion Properties, at (865) 246-1331.

• Office Space for Lease at 5344 N. 
Broadway, Knoxville. Across from Fountain 
City Park.  Approximately 2,000 sq ft. 
Present floor plan accommodates four 
offices plus a conference room and a 
reception area. Would consider dividing 
space. One Level. Offices on either side 
occupied by long-term law firms. Two (2) 
Year minimum lease required; great for 
satellite office.  Qualified prospects call: 
(865) 805-1911.
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B E N C H  A N D  B A R  I N  T H E  N E W S

This “members only” column is published 
each month to share news and information 
among KBA members. Submissions should 
be limited to 75 words and will be edited 
for space and other considerations. Email 
submissions to mwatson@knoxbar.org by the 
10th of each month.

WELCOME
NEW MEMBERS

THE KNOXVILLE BAR ASSOCIATION IS PLEASED TO

WELCOME THE FOLLOWING NEW MEMBERS:

Thomas J. McLennon

Christopher E. Rowe

Holly D. Sayne
Pellissippi State
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P R O  B O N O  P R O J E C T

By: Kathryn Ellis
Director 

Serving the Legal Community in Assisting
Low-Income Persons To Navigate the Justice System

The Pro Bono Project • Legal Aid of East Tennessee, Inc. • 502 S. Gay Street, Suite 404 • Knoxville, TN 37902
  phone (865) 525-3425     e-mail:kellis@laet.org         fax (865) 525-1162

There are many ways for private attorneys to assist Legal Aid of East Tennessee’s Pro Bono Project. Many of you donate your time by handling 
individually placed cases or by volunteering at our Saturday Bar legal advice clinics (next one is November 5!) or at other advice clinics (Veterans Advice 
Clinic coming up on November 2!).  And, many of you dig deep into your pockets every year to assist us through donations and event sponsorships.

One way that your firm can assist LAET is to become a Pillar Law Firm. LAET currently has seven Pillar Law Firms that assist us with a variety 
of matters.  A Pillar Law Firm is one that has created a “signature” program with LAET’s Pro Bono Project in which the firm accepts all Pro Bono 
Project cases involving a particular legal issue.  When the Tennessee Bar Association created the “Pillar Law Firm” program to recruit firms to engage in 
similar commitments, we adopted that name to create statewide consistency.  

Pillar Law Firms help LAET not only in the number of cases they handle, but also because we know that certain types of cases can be directly 
filtered to these firms and we can focus more time on placing other types of cases with individual attorneys.

Currently, we have the following Pillar Law Firms:

• Baker, Donelson, Bearman, Caldwell & Berkowitz P.C. – Knox County Conservatorships
• Egerton, McAfee, Armistead & Davis, P.C. – Wills 
• Eldridge & Blakney, P.C. – Expunction of Criminal Records
• Guyton & Frere – Emancipation of Minors
• Tarpy, Cox, Flesihman & Leveille, PLLC – Chapter 7 Bankruptcies
• Miller & Drozdowski – Evaluation of Disability Claims
• UT College of Law Wills Clinic – Simple Wills and Trusts

Although having Pillar Law Firms on board is a huge help to the Pro Bono Project in terms of streamlining the placement process for many cases, 
it is more importantly a great help to our clients.  Thanks to the commitment of these Pillar Law Firms, the Pro Bono Project is able to assist even more 
clients than if we had to individually place every single case.

The interactions we have had with 
our Legal Aid clients are among 
the most rewarding we have each 

experienced in our pro bono 
practices.

And, there are benefits for the Pillar Law Firms as well.  According to the magnificent team of Tasha Blakney, David Eldridge, Loretta Cravens, 
and Troy Weston at Eldridge & Blakney:

Eldridge & Blakney has been honored to serve as a pillar law firm for Legal Aid of East Tennessee, focusing on the expungement of criminal 
records.  Often times a criminal record can be the only thing standing between a person and gainful employment or adequate housing.  Therefore, in our 
view, the work we have done has been extremely meaningful, not only in helping our clients and their families, but ultimately, the community at large.   
The interactions we have had with our Legal Aid clients are among the most rewarding we have each experienced in our pro bono practices.

If your firm has an idea for a Pillar Law Firm “signature” program, please contact me at kellis@laet.org or at (865) 251-4951.

Join us at our Forging Justice Pro Bono Celebration at 6:00 on October 28 at Ironwood Studios.

Tickets are $35 and can be purchased in advance at www.laet.org or at the door.
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T H E  L A S T  W O R D

By: Jack H. (Nick) McCall

 Who are the best people? Lawyers.
 In 1972 Mary and I entered law school at UT with a two-year-old boy in arms.  Mary worked very 
hard and made law review.  I worked very hard and made father cum laude.  Mary eventually died of MS; my 
second marriage (but for two fine children) was a mistake; and my third marriage has been nineteen years of 
bliss and counting.  There is perhaps a fourth marriage, or even more, which I will explain in a moment.
 It was immediately clear to me the first day of law school that my fellow students were the best people 
in the world.  Never in thirteen years of academia had I encountered such joy of life, such spontaneous 
friendship.  It continued through law school and into eight years’ practice of law, and then through thirty-
two years on the bench.  Lawyers are the best people in the world.  And flexible:  back then when we didn’t 
have law licenses to lose, we often went to cock fights in South Knox County. 
 There we mixed with children and old men, talked with the ladies from the auxiliary selling hotdogs 
and grilled cheese sandwiches for the church.  And with young wives and sons-in-law, putting “two on the 
gray,” or  “five on the little red.”
 They were there for diversion, the society of friends, an evening off.  They would break even, or win 
fifteen or lose fifteen.  I like to think they were also there because they just would not be politically correct, 
would not buy the cultural imperialism of the sensitive elite.  Would not tolerate being labeled rednecks, 
fools, misdemeanants, consorters with drug dealers and mafiosi.  “For the Lord’s sake,” I can imagine them 
saying, “it’s the pennyrile pit in Lester’s barn.  Let’s not get our pants in a wad.”
 There are joys inherent in clothing a judgeship, sure.  Two stand out.  The first is the ability always to do the right thing, the best thing, for the 
facts of a case.  The second is the continued association with the best and the brightest family lawyers in East Tennessee from 1982 through 2014, those 
thirty-two years of being a circuit court judge. 
 I taught many years at the National Judicial College in Reno, Nevada; many years for the Tennessee Judicial Conference;  and many years for 
the TBA and KBA.  Teaching lawyers is better than teaching judges – practicing lawyers still have the joy of life, while (we) judges tend to be a bit 
verklemmt – I guess “wedged” is the best English for the German word describing a constrained attitude toward life.
 Of course, having your home shot up, being stalked, and being threatened in social media and otherwise are pretty good reasons to end up wedged.
 And then there’s running for public office.  I like to say I have three doctorates – a Yale Ph.D. (German Literature), my beloved J.D. from the 
George C. Taylor School of Law, and a doctorate in Elected Office Politics (EOP).  After four campaigns for those eight-year terms, my EOP degree 
comprises more hours of intense learning than formal training ever did.  And it gave me a fourth wife, and possibly even more.  (One of my opponents 
accused me of concealing various divorces from multiple wives, one of whom was stated to be  “Kathy,” a 
nurse.  I have searched throughout Tennessee for Kathy and been unable to find her, but she lives happily in 
Swann family mythology.  Kathy is responsible for many of my omissions and errors.  Indeed, if you don’t 
have a Kathy in your home life, you should probably invent one.)
 The experience of the judgeship was the ultimate impetus for my 2016 book Five Proofs of Christianity.  
You can read much of it for free at www.amazon.com/author/judgebillswann.  Seeing so many lives pass 
before me, I needed to figure out where I stood – if at all – as to Christianity.  The little book is my take on 
that; if my journey interests you, or if you wonder about your own take on Christianity, or indeed whether 
you should bother with Christianity at all, you will enjoy my meandering reflections.  Scott Hahn and Allen 
Schwartz have each bought five copies.
 I am happily at work on a second book, which will deal in depth with Knox County elected politics 
as seen from the perspective of an EOP degree holder.  It, like the first book, will be funny and serious at 
the same time.  My thirteen years as a German academic informs much of the serious content of the first 
and second books – a different perspective on life than most lawyers, the best people, have.  Parenthetically, 
I maintain that an advanced (real) degree in anything is great preparation for the practice of law.  Why?  
Knowing a different set of meticulous, demanding criteria helps you be relaxed about the arcane depths of 
legalisms.
 But, I do not pine away for my lost contacts with attorneys.  Because soon I will begin a mediation 
practice devoted only to family law, and once again I will have daily contact with the best people.  I will 
limit the mediation practice to my expertise of thirty-two years, price my hourly for accessibility, and bring a 
judicial perspective to the process of “getting to yes.”  
 I look forward eagerly to being with all of you again.  Of course, we cannot get together in South Knox 
County:  Having law degrees now, we cannot go to cock fights.  

Q:
A:

Judge Swann, please share your thoughts on who you think are the best people.  

THE HONORABLE BILL K. SWANN
former Judge of Knox County Circuit Court, Division IV 

“The Last Word” column is coordinated by KBA Member Nick McCall. If you have an idea for a future
column, please contact Nick at nick.mccall@gmail.com .
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